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ABSTRACT 

Hearings are presented on the Collegiate 
Student-Athlete Protection Act of 1983, a bill designed to encourage 
college student-athletes to complete their undergraduate education 
before becoming professional athletes. This legislation addresses the 
relationship between professional sports league eligibility rules and 
the antitrust laws. The eligibility requirements are based on elapsed 
time from high school graduation. The legislation makes clear that 
professional sports leagues and associations have the legal authority 
to promulgate rules regarding recruiting and eligibility without 
being faced with antitrust charges. The proposed legislation was 
prompted by the signing of the University of Georgia's football star, 
Herschel Walker, by a member team of the United States Football 
League. The scope of the hearings is confined to the public policy 
issue of whether antitrust laws should bar professional teams from 
policing themselves. The effect, however, is a broader public nolicy 
is sue ^whether college athletes will, at the least, be free from 
pressure to abandon their education. While Congress cannot force 
athletes to follow this course, it can provide the most favorable 
environment for doing so. Witnesses include representatives of 
professional leagues and associations, athletes, and a sports 
attorney. (SW) * 
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THE COLLEGIATE STUDENT* ATHLETE 
PROTECTION ACT OF 1983 



THURSDAY, MARCH 17, 1983 

U,S, Senate, 
Committee on the Judiciary> 

Washington* Z>,C, 
The committee met, pursuant to notice, at 9:30 a.m., in room SD- 
226, Dirksen Senate Office Building, Hon. Strom Thurmond (chair- 
man of the committee) presiding. 
Present: Senators Thurmond, Specter, and DeConcini. 
Staff Present: W, Stephen Cannon* chief counsel for antitrust; 
March Tiffany* chief economist and counsel for antitrust; and 
Bruce A. Cohen and Stephen P. Johnson, counsels to Senator Spec- 
ter, 

OPENING STATEMENT OF CHAIRMAN STROM THURMOND 

The Chaikman, Today the committee begins hearings on S, 610, 
the Collegiate Student-Athlete Protection Act of 1983, This legisla- 
tion* sponsored by the distinguished Senator from Pennsylvania, 
Mr, Specter* addresses the relationship between professional sports 
league eligibility rules and the antitrust laws. 

The question of whether the antitrust laws prohibit professional 
league eligibility requirements based on elapsed time from high 
school graduation has been a subject of great interest over the 
years and has been addressed by the Federal courts. Recent events 
nave only added to this debate, 

S* 610 would provide antitrust immunity to any professional 
sports league entering into any agreement designed to encourage 
oollege student athletes to complete their undergraduate education 
before becoming professional athletes. Withbbt doubt, major policy 
questions are raised by this provision, and it is the duty of this 
committee to examine S, 610 thoroughly. 

We are fortunate to have a broad arra^ of distinguished wit- 
nesses and look forward to hearing their testimony today, 

I might say I have a conflict and cannot be here for the full hear* 
ing> but I shall take a deep interest in this matter. We appreciate 
all those who have come today. We feel we have some of the most 
prominent people in the athletic field scheduled today to testify. 
And you testimony will be very helpful to this committee, 

"We thank ^ou for coming. We thank you for your presentations* 
and I am going to now turn the hearing over to the distinguished 
Senator from Pennsylvnia> Mr. Specter, and he will take charge of 
the hearing and go forward with it. 
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Senator* I believe the first witness today is Joe Patemo, who 
happens to be the head football coach of this year's champion col- 
lege football team I believe. My alma mater* Clemson, was national 
champion a couple of years ago, [Laughter.] 

We are delighted to have all of you here today, and we hope you 
enjoy your visit to the Capitol Any time you are around the Cap- 
itol, we want you to come by and say hello to us and feel at home, 

I am a great believer in athletics, and I want to commend all of 
you for taking such an active part in athletics. It is a wonderful 
thing for the young people to participate in sports. It teaches them 
good sportsmanship. It develops them physically and mentally and 
has many assets, to my way of thinking. 

I will now turn the hearing over to Senator Specter, 

OrKNJNG STATEMENT OK SENATOR AHLEN SPECTER 
Senator Specter [presiding]. Thank you very much, Mr. Chair- 
man, Before the chairman leaves. I want to thank him> and to com- 
mend him for arranging these hearings on such a prompt basis be- 
cause of the tremendous interest in this subject. And I also want to 
thank Senator Thurmond, whose home State, South Carolina, pro- 
duced the No, 1 college football team last year, for being able to 
share those honors this year, and for delegating Pennsylvania and 
Penn State as the annual recipients. Perhaps if Senator Thur- 
mond^ generosity holds up, the tide will turn for Senator DeCon- 
cini and Arizona and Arizona State next year, [Laughter,] 

The hearing on this subject is a very timely one. The issue here 
has been raised by the recent signing of Herschel Walker, by the 
New Jersey Generals, after the representation by the commissioner 
of the United State Football League that the signing was necessary 
to prevent a violation of the antitrust laws. The commissioner of 
the league made that statement based upon a brief submitted to 
him by Mr, Walker s attorney, and upon two independent opinions 
which he had received. 

The impact of the Walker signing has the potential to materially 
change the balance between professional football and college foot- 
ball in this country. The legislation which I have introduced, S, 
610, does not seek to impose a Congress-made rale but would pro- 
vide only that the leagues are free to have a rule or not have a 
rule as they choose, without being concerned about the applicabil- 
ity of the antitrust laws. This legislation would not mandate that 
the professional football leagues have a rule> any more than it 
would mandate that the professional basketball leagues, for exam- 
ple, have a rule. The basketball leagues do not have a rule and are 
free not to have a rule, as they choose. The matter would be strict- 
ly up to the leagues. 

The issue is a very complex one and has many ramifications* It 
does seriously impinge upon the opportunity of young men like 
Herschel Walken Marcus Depree, and others to take advantage of 
a very saleable commodity, which is worth a great deal of money, 
at an important point in their athletic careers. We are mindful of 
the fact that if a Herschel Walker or a Marcus Dupree continues to 
play college ball, that he could sustain an injury and might forfeit 



ERIC 



7 



an opportunity to earn the very substantial sums of money which 
provide freedom and economic security for himself and his family. 
We are also very mindful of the advantages of a competitive mar- 
ketplace to those young athletes. We are also concerned about the 
opportunities of young men to complete their college education in a 
rules environment that has apparently worked reasonably well 
over the years. There have been allegations that the college athlet- 
ic system is a minor league training ground for athletes, that col- 
leges exploit the athletes, and that the athletes do not complete 
their educations. These hearings will provide an opportunity to ex- 
plore all of these subjects to see if the current rule does work to 
protect the college athlete, or whether it works against their best 
interests. 

The existing rules have been in effect for the last 50 years. In 
proposing this legislation, it was my sense that they were ripe for 
examination. College football is a major institution in the United 
States. It has tremendous economic impact everywhere, including 
my own State of Pennsylvania, where we have a number of college 
football teams in addition to Penn State, the national champion, 
where we have prominent professional football teams like the 
Steelers, the Eagles, and now, the Stars, Football creates tremen- 
dous employment opportunities. It fills a tremendous number of 
hotel rooms, it creates related jobs for the State and for the Nation, 

Since this bill was introduced, there has been substantial com- 
ment about it on the sports pages, from comments which champion 
the free-enterprise system. We intend to fully explore those argu- 
ments and those considerations during the course of these hear- 
ings. 

We have with us a distinguished array of witnesses: Mr. Joe Pa- 
terno; Mr. Bo Schembechler; Mr, Ed Garvey of the NFL Players 
Association; Mr, Mark Murphy, player representative of the Wash- 
ington Redskins; Charles Grantham, executive vice president of the 
National Basketball Players Association; Mr, Willie Young, a pro- 
fessional football player with the Canadian League; Mr. Bob Auler, 
Mr. Young's attorney; Mr. Steve Ehrhart, counsel for the USFL; 
Bob Ruxin* a sports attorney; and John Toner, president of the 
NCAA. 

And this is only the first hearing; there will be others. We had 
invited Commissioner Rozelle, of the National Football League; and 
Commissioner Simmons* commissioner of the U,S, Football League, 
But both declined, citing previous engagements. We had also invit- 
ed Mr, Herschel Walker, who declined at the outset, and his attor- 
ney, Mr, Jack Manton, who had agreed to be here, but has declined 
in the last few days, sending his testimony instead. 

At this time I would like to call on the distinguished Senator 
from Arizona, Senator DeConcini, for his opening statement, 

OPENING STATEMENT OF SENATOR DENNIS DeCONCINI 

Senator DeConcini, Chairman Specter, thank you very much, I 
would like to take the opportunity to congratulate you for your 
concern and the speed in which you have organized these hearings, 
and join you in your compliments of Chairman Thurmond for orga- 
nizing this at a very timely moment. The signing of Herschel 
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Walker by the U.S. Football League has captured the Nation's at- 
tention and underscores the interrelationship between collegiate 
and professional sports. I would like to believe, Mr. Chairman, that 
collegiate sports are truly amateur and thus quite distinct from 
professional sports, 

I am aware, however, that there are those who disagree and who 
believe that contemporary collegiate sports are barely distinguish- 
able from professional sports. These same cynics argue that col- 
leges are little more than minor leagues which prepare athletes for 
the mEnors, exploiting young athletes in the process. 

I believe that the signing of Herschel Walker does raise a 
number of important issues. I personally believe that college ath- 
letes should be separate from professional sports, and that the 
value of the institutions should be oriented toward education 
rather than athletic competition. 

It is somewhat distressing to recall that, during the past 20 
years, less than 40 percent of the individuals participating in any 
professional sports completed their college education. And this 
period coincides with the ban on underclassman recruiting by pro- 
fessional football. As a matter of personal preference, I would like 
to see our colleges and universities make it more of a point to 
insure that the young men and women they recruit on sports schol- , 
arships actually receive a meaningful college education. I would 
also prefer situations in which professional sports leagues refrain 
from tempting these young men and women away from their col- 
leges and universities before graduation. 

At the same time, Chairman Specter, I am not at all convinced 
that this is an area of legitimate congressional action. There ap- 
pears to me to be a matter of internal policy for the colleges, uni- 
versities, and professional sports leagues. 

Some have suggested in the wake of the Walker signing that 
Congress move to prohibit such recruitment. That type of profes- 
sional interference would be wholly inappropriate in this Senator s 
judgment. I understand, Mr. Chairman, that no such radical notion 
is King propounded by you in S. 610. I understand that your pur- 
pose is quite limited. 

Indeed, I find myself in agreement with that limited objective 
which is to extend professional sports leagues an antitrust exemp- 
tion for bans on underclassman recruitment. I do question, howev- 
er, the efficacy of such legislation. To what extent will it help pre- 
vent or discourage the recruitment of Underclassmen? 

I hope the hearings this morning will throw some light on that 
question, as well as the broader implications of the Herschel 
Walker case. . , 

Certainly, if the effects of these hearings are to motivate colleges 
and universities to provide greater incentives ito their students to 
complete their education, then our time will have been well spent. 

Thank you, Mr. Chairman- 

Senator Specter. Thank you, Senator DetConcini. Senator Heflin 
of Alabama could not be here, but wishes his statement read in^he 
record. And without objection it will be made part of the record as 
if presented in full here. Also, we received a statement from Sena- 
tor Tower of Texas which will also be included in the record. 

[Statements of Senator Heflin and Senator Tower follow:] 
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Phki'Ahkd Statement ok Sknatoh Howkix Muslin 

Mr. Chairman* I wish to command our distinguished chairman for calling today s 
hearing on this subject of utmost importance, 

My good friend from Pennsylvania* Senutor Arlon Specter introduced Senate bill 
tilO* the Collegiate Student- Athlete Protection Act or l!)H;t to permit professional 
sports leagues to operate with rules designed to encourage college student athletes 
to complete their under-groduate education before becoming profewsionul athletes. 
Senator Specter then explained that this bill* S. *»10 t was prompted by the signing of 
the University of Georgia's star football player. Hersehel Walker* by a member 
team of the United States Football League. 

In introducing this legislation* Senator Specter expressed his concern that in "the 
volatile competition between the National Football League and the U.S. Football 
League* the Walker case could lead to a stampt Je on recruiting of college players if 
the longstanding rules are not reinstated and preserved*' concerning the eligibility 
of college athletes for professional play. 

As is well known* we in Alabama have had an extraordinary tradition and inter- 
est in our intercollegiate football programs at the University of Alabama* Auburn 
University* Alabama State* Alabama A&M and at other educational institutions 
within our State. Today's hearing is an important Crst step in exploring all aspects 
of this college athlete eligibility question* und 1 intend to ciosely study the presenta- 
tions made at these hearings. 

The reactions to the signing of Hersehel Walker by the USFL have been many 
und varied. Some have said that the remaining athlete eligibility rules in profession- 
al football, as followed by the NFL, do not serve vital purposes. Others say that the 
interests of college athletes and of the universities and colleges themselves in their 
educational and athletic programs are protected by such eligibility rules. And there 
are apparently some differences as to whether, if eligibility rules are important* 
they should be prescribed and administered by the colleges and universities or by 
the professional leagues. 

On prior occasions* this committee has expressed the view that the public interest 
would be served by enabling the colleges and universities to require student athletes 
essentially to remain in college for the equivalent of a 4-year course of study prior 
to contracting with professional athletic leagues. For example* legislation recom- 
mended by this committee in 1965 would have made certain special antitrust law 
provisions unavailable to professional sports leagues if the leagues permitted 
member clubs "to enter into a professional athletic contract with any student who 
has matriculated* at a 4-year college granting degrees* before the earlier of the fol- 
lowing dates: (1) the date of the conclusion of the fourth academic year following his 
matriculation, or <2> the date of the conclusion* during the fourth academic year fol- 
lowing his matriculation* at the college at which he first matriculated* of the sched- 
uled intercollegiate season of the professional sport to which he has been signed/' 

At the present time* given the changes that have occurred in intercollegiate and 
professional athletics, 1 do not know whether an equivalent approach to the eligibil- 
ity issue would be warranted or the most desirable. But the committee clearly could 
evaluate such an approach in its hearings. 

1 also do not know whether a bill that is merely permissive — enabling the profes- 
sional leagues to respect college eligibility and the integrity of the intercollegiate 
programs* but not requiring them to do so — is the preferred approach. S. 610 ap- 
pears to be permissive in this sense* and 1 believe the committees hearings should 
consider whether mandatory legislation requiring adherence to rules protecting col- 
lege eligibility would be the more desirable. 

The committee should also, in my view, consider whether in respect of these eligi- 
bility issues, the Congress authorization to impose the necessary rules should be 
granted to the professional leagues through an antitrust exemption for their con- 
duct or to the colleges and universities, as institutions of higher learning, for their 
conduct. If the Congress is primarily concerned with the interests of the colleges 
and universities on this subject* then it may be that the antitrust exemption should 
be granted to the colleges and universities so they can establish sensible rules on 
these matters without fear of the antitrust litigation that now seems to plague all of 
the sports world. In other words* as an improvement to S + tild I believe the commit- 
tee may wish to evaluate the merits of legislation that would provide an exemption 
from the antitrust laws for agreements among institutions of higher learning to re- 
quire college student athletes to remain ineligible for employment in any profession- 
al footbal league until 4-year courses of study have been completed by the entering 
college classes of such student athletes. 
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1 look forward to lodii/n hniring find working with Chairman Thurmond und Sen- 
ator Specter in developing appropriate legislation. 
Thank you. Mr. Chairmnn< 



Pkki'akko Statkmemt ok SttMATon Johm Towek 

Mr Chj rm^n, J am pitted thai the Semite Committee on the Judiciary decided ' 
to conduct hearings on S. !>lll— (ho Collegiate Student Athlete Protection Act of 
lSMU^so quickly after the bill's introduction by my distinguished colleague, Senator 
Specter. My cosponsorship of S. ti I) is indicative of my strong support for this meas- 
ure, and I trust thai upon further committee consideration the measure will be re- 
ported favorably to the full Seaate. 

For the purposes of clarification, it should be noted at the outset thai our bill is 
not designed to prohibit any professional sports association or league— whether foot' 
ball, basketball* baseball* soccer or hockey— from recruiting the fine athletes in the 
nation's colleges and universities, Indeed, competition for top athletes during re- 
cruiting seasons by professional teams is both wholesome and essential to the con» 
tinued viability of professional sports* 

Although [ am an avid sporls fan, I also am a former college educator The whole 
purpose of our Nation's colleges is to give young men and women solid academic 
preparation as they seek their decrees. I realize that many college athletes never 
complete their undergraduate curricula, but the fact remains that we owe these stu» 
dents— as we do every student— the opportunity to do so if that goal is within their 
reach. 

The thrust of our bill simply insures that these opportunities remain attainable 
and available, and that we do not encourage those who would tempt young student 
athletes to abandon their educational aspirations. 

As has been indicated, this bill merely makes it clear that professional sports 
leagues and associations have the legal authority to promulgate rules regarding re* 
cruiting and eligibility without being beseiged with antitrust charges. 

The approval of our bill would grant a limited exemption in this area such that 
league or association rules currently in effect— rules which have admirably bal» 
a need the needs of professional sports with the opportunities for continued educa- 
tional preparation — could continue to exist without the accompanying threat of law* 
suits based upon alleged Clayton Act violations. 

During the last few months, these longstanding rules have been under attack as 
college. athletes have been subjected to recruiting strategies which have discouraged 
their completing their education or eligibility. I have spoken with professional and 
college football coaches in Texas regarding this matter- Epch of them agreed that 
the approach encompassed by S. 610 provides a needed safety net. 

The scope of the inquiry to be addressed by the distinguished members of this 
committee is as narrow and limited as the exemption provided by our legislation. It 
simply addresses the public policy issue of whether antitrust laws should bar profes- 
sional teams from polking themselves. Tl.e effect* however, is a much broader 
public policy issue — whether college athletes will, at the least, be free from pressure 
to abandon their education. 

It is clear that the Congress cannot force these athletes to follow this course. Yet, 
it is our obligation to provide the most favorable environment for doing so, 

Mr. Chairman, I urge the members of this committee to report S. (510 favorably 
such that this measure can be considered by the Senate, Thank you for the opportu- 
nity to appear before you today. 

Senator Specter. Before we begin with our first panel I wish to 
place a copy of S. 610 into the record, 

[S 111 IK Wth Conff.p 1st sew; | 

A BILL Entitled the "Collegiate Student- Athlete Protection Act of i98,T 

Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled. That this Act may be cited as the "Collegiate Stu- 
dent-Athlete Protection Act of I98JT. 

Sec, 2, The Act of September 30. 1961 t75 Stat. 732; 15 U.S.C, 1291-1295), is 
amended by inserting after section 5 the following; 

"Sec. 6. The antitrust laws as defined in section 1 of the Clayton Act, and in the 
Federal Trade Commission Act shall not apply to a joint agreement by or among 
persons engaging in or conducting the professional sports of football, baseball, bas- 
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ketbnll. soccer, or hockey designed to encourage college student-athletes to complete 
their underKraduute education before becoming professional nthletes/\ 

Senator Specter. We are now going to call our first panel: Mr. 
Joe Paterno, head football coach, Penh State University, who is 
chairman of the Coaches Committee of the College Football Associ- 
ation; and Mr. Glenn "Bo'VSchembechler, who is the head football 
coach at the University of Michigan, and president of the Ameri-. 
can Football Coaches Association. 

Welcome, coaches. We are delighted to have you with us today. 
We look forward to your testimony. You may proceed, Coach Pa- 
terno. 

STATEMENTS OF JOE PATERNO, HEAD FOOTBALL COACH, PENN 
STATE UNIVERSITY, CHAIRMAN, COACHES COM MITT EEt COL- 
LEGE FOOTBALL ASSOCIATION: AND, GLfeNN E, SCHEM- 
BECHLER, HEAD FOOTBALL COACH, UNIVERSITY OF MICHI- 
GAN, PRESIDENT, AMERICAN FOOTBALL COACHES ASSOCI- 
ATION > 

Mr. Palermo* Thank you. Senator. Obviously, it is an honor to be 
here representing the great State of Pennsylvania and representing 
Penn State University. But L think obviously it goes beyond that 
kind of representation that is important this morning. 

Let me read a statement I have prepared. It is a short statement, 
and I think it may give us some background as to my position and 
what I believe to be the position of the majority of the college foot- 
ball coaches in the country, or at least the ones in the College Foot- 
ball Association. 

As I say, it is not up to me to represent the College Football As- 
sociation's Coaches Co mm i t tee-and I may add to that statement 
that I am also a member of the board of directors of the College 
Football Association, and in that sense represent them, in coming 
here today to give the Senate Judiciary Committee our thoughts 
relative to proposed Senate Legislation, S. 610, the Collegiate Stu- 
dent Athlete Protection Act of 1983. 

What is the College Football Association? The College Football 
Association, the CPA, is a voluntary organization consisting of 60 
universities, all of whom are involved in the sponsorship of the 
sport of football at a major or NCAA Division 1A leveL 

^iie membership of the CFA includesthe Atlantic Coast Confer- 
ence, the Big Eight Conference, Southeastern Conference, South- 
west Conference, and the Western Athletic Conference. In addition, 
the following universities without a conference affiliation are mem- 
bers of the CFA: Boston College, Florida State University, Memphis 
State University, University of Miami* University of Notre Dame, 
Pennsylvania State University, University of Pittsburgh, Rutgers 
University, University of Soutl^, t&rolina, University of Southern 
Mississippi, Syracuse University,* Tulane University, the United 
States Military Academy, the United States Naval Academy, Vir- 
ginia Tech University, and West Virginia University. 

The CFA was established .to provider forum in which institu- 
tions with similar athletic and philosophies and football programs 
can exchange views concerning common problems, seek to obtain a 

\ 




unity of purpose on vital issues, and plan legislative proposals for 
NCAA action. 

Since its formation in 1977, the CFA has been in the forefront in 
proposing higher academic standards for student athletes, realistic 
rules governing the recruitment of prospective student athletes, 
further reorganization of the National Collegiate Athletic Associ- 
ation, to provide appropriate voice and vote for those universities 
involved in the sponsorship of a major college football program, 
and a recognition as to the responsibility of the coaches in the de- 
velopment of meaningful regulations, as well as adherence to both 
the spirit r^d the letter of the rules. 

Those universities belonging to the CFA rely heavily upon their 
football programs to support and underwrite sponsorship of other 
intercollegiate athletic activities for both men and women. 

Therefore, it is obvious that the CFA membership is interested in 
maintaining quality intercollegiate football programs. The recent 
signing of Herschel Walker of the University of Georgia by the 
New Jersey Generals of the United States Football League served 
to disrupt the generally harmonious relationship that has existed 



The National Football League has a rule which prevents the 
drafting of student athletes until they have either completed their 
college eligibility, until 5 years have elapsed since the student ath- 
lete initially enrolled in college, or the student has graduated. 

The National Football League has been willing to withstand the 
test of litigation in an effort to enforce its rule. The United States 
Football League pledged on numerous occasions that it would not 
sign student athletes with college eligibility remaining in the sport 
of football. Consequently, when the USFL condoned and approved 
the signing of Herschel Walker by the New Jersey Generals, al- 
though Walker had 1 year of eligibility remaining at the Universi- 
ty ofGeorgia, such action was disturbing to those involved in col- 
lege football. After careful deliberation and review, the board of di- 
rectors of the College Football Association and the Coaches Com- 
mittee of the CFA voted to support in principle, Senate Bill 610, 
the Collegiate Student Athletic Protection Act of 1983, and as we 
understand it, support — the intent of the bill is to remove the ques- 
tions as to the legality of a rule such as has been implemented by 
the National Football League which prevents the drafting of stu- 
dent athletes until they have either completed their college eligibil- 
ity, until 5 years have elapsed since the student athlete initially 
enrolled in college, or the student athlete has graduated. 

We believe it is appropriate to provide the opportunity for profes- 
sional leagues to work with the college, and should a professional 
league such as the National Football League desire to enforce a 
rule designed to protect the intercollegiate athletic eligibility of a 
student, it should be allowed to do so without the threat of litiga- 
tion. 

However, I personally share the concerns stated by Senator Spec- 
ter in the Congressional Record when in introducing this bill he 
stated, and I quote, "At the same time there is a serious question 
on the right of young adults to decide their employment opportuni- 
ties for themselves and leave school to take advantage of phenom- 
enal offers. Given the limited time span of a professional football 
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career and the possibility of a collegiate injury precluding a later 
professional career, there is some validity to the contention that 
college players should be free to seek lucrative contracts before fin- 
ishing tnetr education and eligibility/' 

In addition to these concerns, there are at times other extenuat- 
ing circumstances whereby a college football player should be al- 
lowed to sign a professional football contract before his college eli- 
gibility has expired. 

Historically, the NFL and the NCAA have been able to accom- 
modate these cases in a manner which was fair to the college 
player and not disruptive to the institution's football program. I 
would hope that these concerns will be explored during these hear- 
ings, 

[Material supplied follows:] 

Statememt ok College Football Association. Football Coaches Committee 

The CFA Football Conches Committee held its annual meeting in Atlanta, Geor- 
gia on March !), 1W. During the course of the meeting the Committee met with 
representatives of the National Football League and the United States Football 
League and reviewed matters related t " college-professional football relations. 

At the conclusion of the meeting the coaches issued the following statement: 

'The CFA Football Coaches Committee has wiewed in detail the actions of the 
United States Football League and expressed considerable concern about maintain* 
ing the order and viability of college football. 

The CFA Football Coaches Committee voted to endorse the position previously 
adopted by the CFA Board of Directors in supporting the spirit of Senate Bill 610 
tthe Collegiate Student Athlete Protection Act of 1988) and invited both the Nation- 
al Football League and the United States Football League to adopt a similar pos- 
ture. 

There are several important questions that need to be resolved and require the 
attention of both college and professional football interests including a recognition 
of the position of the student athlete and the futurp of college football. Until this 
matter is resolved, either through legislation or agreement, it will be difficult for 
CFA members to cooperate fully with the USFL, 

It would be helpful if the owners of the various USFL teams would advise the 
CFAfrin writing of their position relative to their team's signing practices. 

The Football Coaches Committee anticipates that meaningful progress will be evi- 
dent by the time of the CFA annual meeting June 3-5, at which time there will be a 
thorough review of the situation by the membership. At the June meeting it is ex- 
pected that the CFA membership will develop a firm policy and course of action re- 
garding possible amendments to existing NCAA legislation and future relations 
with the USFL/' 

Senator Specter, Thank you very much, Coach Paterno. Before 
proceeding to any questions, we would like to call on you, Coach 
Schembechler, for your testimony. 

Mr. Schembechler. Thank you, Senator Specter. My main mis- 
sion here is that I am the president of the American Football 
Coaches Association, and I am here to support Coach Paterno in 
his presentation. 

However, I think during the course of these hearings, we ought 
to keep a couple of very important things in mind: No, 1, the col- 
lege football mission is not to prepare professional football players. 
The college football experience should be as a student athlete 
where they are pursuing a degree and having a meaningful experi- 
ence in playing college football in a college setting- 

If they play the game and enjoy it and get something out of it 
and eventually receive a degree, then we think that we have ac- 
complished our mission. The fact that we have some players that 
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are good enough to play for the professionals stands to reason be- 
cause we are their only recruiting ground. Butt by and large* the 
vast majority of foot tall players, no matter how great the college 
program may be, are in college to get a degree and to enjoy the 
experience of playing college football. 

Very* very few of them will be successful in professional football 
Our problem is that we have too many people, too many cynical 
people that are looking at college football today as a bigtime busi- 
ness* and particularly has been brought to light since the signing of 
Herschel Walker, 

We have a great problem in college football trying to keep un- 
scrupulous agents from contacting our players prior to their senior 
year and prior to their completing their eligibility in college. It has 
become a great problem. If we allow the professional leagues to 
come in and draft undergraduate players or sign undergraduate 
players, then we **re opening the doors for every unscrupulous 
agent — and there are plenty of them hanging around our campus- 
es—to start contacting our youngsters and enticing them to forgo 
their education and to take a crack at professional football. For 
every Herschel Walker that goes into the professional league, 
whether he goes early or whether lie goes after his final year of 
competition; there will be twice as many— maybe 5 times or 10 
times as many that will be unsuccessful when they go into profes- 
sional football. 

And then the most important single ingredient that they have as 
a benefit from playing college football is a degree from that univer- 
sity. 

And I think that anything that we do to disrupt the educational 
experience of a college football player is a mistake* because by and 
large* there are very* very few of them that are qualified to go into 
professional football as an undergraduate. 

My honest opinion as a coach— and I think if you talk to the pro- 
fessional people who really know what they're talking about and 
have been in the league for a long period of time — the undergrad- 
uate college player, is not physically* mentally, or emotionally 
ready to go into professional football. You may look at them and 
say they are great college players* but they are playing against 
other college players. Football being the most legislated sport there 
is , , , there is very little opportunity for these players to really 
hone their skills. We have 20 days in the spring* and we have the 
fall* and that is it. 

Consequently, in my opinion, there are very few of these young* 
sters — if any — in my 30 years as a college coach, I have never had 
one that I felt as an undergraduate was ready in all areas to go 
into professional football. The last thing that I would like to say is 
that the difference between football and basketball or hockey or 
baseball is that you have got to keep in mind that we as coaches 
are trying to make this an educational experience for the guys that 
play for us. 

Yet we are also strapped with the responsibility of financing, 
through gate receipts in football, the entire athletic programs of 
mayor universities, both men and women, and when we start 
coming in to take our outstanding players off of our ball clubs, I 
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think you stand a good chance of hurting our opportunity to pro- 
vide those resources to keep our athletic programs alive. 

My basic feeling is I do not think that we ought to look at this 
thing as what is in the best interest of one or two individuals, be- 
cause* as Joe has mentioned* there are exceptions* but they are 
very few and far between* and in my mind, I am not sure that Her- 
schel Walker should have been an exemption. 

Thank you, Senator 

COLLEGE DEGREES 

Senator Specter. Thank you very much, Coach Schembechler, 
The National Football League Players Association cites statistics 
that only 29 percent of those players row with NFL teams have 
earned college degrees. 

Do you agree with that statistic? 

Mr, Schembechler, I do not know anything about these statis- 
tics. 

Senator Specter, Does it sound about right to you? 

Mr, Schembechler, Other than— I will tell you this: since I have 

been the head coach at Michigan in 1969, of all the players that 

have been drafted by the National Football League, 85 percent of 

them have degrees. 
Senator Specter, But 85 percent from Michigan, 
Mr, Schembechler, From the University of Michigan, 
Senator Specter, So you do not have any sense as to whether the 

29 percent statistic is accurate overall? 
Mr, Schembechler, No* I do not, I do not have any way of know* 

ing that. 

Senator Specter, If that figure is accurate, Coach Schembechler* 
it would tend to indicate that the protection afforded by the rule 
has not produced a very large number of college graduates. When 
we seek to balance the interests of all those involved, and to em- 
phasize the long-term interests of the college student, it is impor- 
tant for the Congress to know how many of the students actually 
get their degrees. If, as some contend, it is just a sham rule and 
only a relatively small percentage of students graduate, that it 
may not work to the benefit of the students to have such a rule, 

Mr, Schembechler, I think there is another factor. Senator Spec* 
ter. Many of those youngsters that go into professional football 
that have not completed their degrees will do so during the time 
that they are playing or after their playing days are over, because 
it may be a case where they are only a few hours short in order to 
get their degree, I know it has happened to some of our players, 
and I am sure it has happened with other universities. 

Senator Specter, Coach Schembechler, when you say that there 
is a very heavy burden on the football program to finance the 
other college athletic programs, I understand that. But that raises 
a question as to whether this is an appropriate burden for a college 
football program* or whether the universities ought to finance their 
athletic programs in some other way, I wonder whether the finan- 
cial success of college football programs is not attributable to 
young men like Herschel Walker and other stars, and whether the 
current system enables the State of Michigan or the State of Penn* 
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sylvania to avoid financing the athletic programs in some other 
way, at the expense of the stars who attract the big crowds. 

Mr. Sch em B ech ler . Well* the problem there is in your athletic 
programs, fince you get no financial resources from the university, 
from thft university's general fund, that you have to finance your 
own program, and it just so happens that football is the most popu- 
lar spectator program. 

So it stands to reason the burden of financing the entire athletic 
program falls on the football team. 

UNSCRUPULOUS AGENTS 

Senator Specter. Coach Schembechlen in your testimony you 
have referred to unscrupulous rgents. How would you define an 
unscrupulous agent? At what point does an agent become unscru- 
pulous, in terirs of not representing the best interests of the ath- 
lete? 

Herschel Walker's attorney, Jack Manton, was quoted extensive- 
ly in the press as saying that he tried very hard to Jook after Hers- 
chel's best interests, that he was not pushing him, and that he had 
explored all the considerations with the family. In a free society 
where people can talk to on3 another, you cannot post signs on the 
Michigan campus and keep agents oft and say, in effect that any- 
body wearing an agent's tie is excluded from Ann Arbor. How do 
you make the distinction between scrupulous and unscrupulous 
agents? 

Mr. Sche m bech ler . We*! probably I make It myself, but the fact 
remains that in my opinion) the vast majority of the football play- 
ers do not need legal consultation until such time as they are draft- 
ed by a professional football team and they need representation at 
that time to negotiate a contract. / 

It is a violation of NCAA rules for you to have an agent prior to 
your final year of eligibility, We have agents who are contacting 
our players as undergraduates, which apparently had happened in 
the Herschel Walker case* in which case if any agreement had 
been made, they would be in violation of NCAA rules. 

Senator Specter. Well* Coach Schembechlen the NCAA may 
have such a rule, but it is highly questionable if it is an enforceable 
rule in light of other provisions of the antitrust or other laws. 
When you argue that a player does not need a lawyer until he has 
been drafted, that presupposes the current system. If the young 
man wants to be included within the hardship rule that Coach Pa- 
terno was just speaking about and that I intend to explore with 
him in just a moment, the player might well need legal counseling 
to stay within the framework of the NCAA rule. It is hard for a 20 
year old man— for that matter, a young man of any age— to know 
when he does or does not need a lawyer. You really only find out 
when you have talked to a lawyer and have started to explore the 
issue. 

Coach Paterno, at this point let us turn to your testimony where 
you said* I believe, that under some circumstances, a college stu- 
dent should be able to sign. And I think you were alluding to a 
hardship situation. 



Mr, Patkkno, Well* I would be alluding to a situation wherein 
the youngster may for some reason or ether may not be able to 
compete because of the NCAA eligibility rules* because of situa- 
tions such as one that has been publicized lately, and as 1 under- 
stand, you are going to have a young man speak before you, Willie 
Young, who is 25 or 26 years of age* who has three or four chil- 
dren—I am not ^jre of all the details of the case- 

But I think there are situations there that I do not think any* 
body involved in intercollegiate football would want to deprive him 
of an opportunity to go out and explore those things, Our concern 
is with the 19- and the 20- and the 18-year-old youngster who all of 
a sudden now is thrown into an open market and who can be- 
maybe the word is improperly used, but seduced into thinking he is 
a little better commodity than he is, and then is talked into giving 
up a college education in order to go on. 

I think there are cases such as the Willie Young case; there are 
cases such as an Al Hunter case* a few years ago who played at 
Notre Dame* who was for some reason or other, was declared ineli- 
gible at Notre Dame. He had not graduated. He still had by NFL 
rules^he was not eligible for the draft. The NFL was able to work 
that out with the NCAA, work it out with Notre Dame* so that the 
youngster was not hurt. He was able to go in. 

Senator Specter. So you are thinking only about a situation 
where the youngster is ineligible, not where there might be some 
element of extraordinarily family hardship. 

Mr. Paterno. No, I am not thinking about exceptions for a 
youngster because he wants to declare a hardship case because he 
is anxious to go on with his professional career. No, I do not think 
we want to get into that. ° 

I think the problem you get into right now is just exactly the 
point you made with 29 percent of the kids in the NFL who have 
not graduated. We are aware of that in the NCAA. We have insti- 
gated legislation in the last couple of years that in order to be eligi- 
ble a youngster has to make normal progress, We are trying to 
raise academic standards in the beginning of their careers so that 
they have a better opportunity. 

But if we all of a sudden now say that, you know, you have an 
open market, we will have a lot of people who are not good enough 
to play professional football who do graduate, We are looking at a 
very small number of college football players involved when you 
talk about the NFL. On a squad of 25 seniors, you are talking three 
or four people who will go into professional football. 

And maybe of that three or four, maybe half of those will gradu- 
ate because of some things involved in pursuing a professional foot- 
ball career. There are tryouts. There are trips. There are physicals, 
and all those things which take time away from their classes, se- 
niors, which make it difficult for them to graduate. 

Now, if we just backed that all the way down to sophomores, we 
have completely destroyed any attempt that we as coaches— we 
cannot do the job that some of us are in college football feel they 
are there to do. 

* We are there to make football a plus in their college experience, 
not to create professional football players. 
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NCAA RULES 

Senator Specter. On the subject of the NCAA rules as to loss of 
eligibility, Redskin Quarterback Joe Theisman was quoted after the 
Walker signing as saying that the problem was a product of the ar- 
chajc NCAA rules* that Herschel found himself in a situation 
where he had probably ]ost his eligibility under the rules because 
he had crossed the threshhold, and that if he had the opportunity 
to rethink it that he might have stayed at Georgia. Is it a rational 
rule which imposes such an onerous constraint and costs a player 
his eligibility? It may be that Walker went pro because he had no 
alternative at that point. But he might have wanted to rethink his 
decision. 

Mr, Paterno. Well most of the rules in the NCAA* as in all 
rules of an organization* ore in the best interest of the vast major- 
ityof the people involved. In some coses — in the Walker case, per- 
haps that was a little bit too stringent, and because all of us feel 
that if he had ari opportunity to really think this thing out, he 
would much rather be back in college than he would be playing 
professional football today. 

But he was caught in a bind, and he was caught in a bind be- 
cause he was coerced through the people that were talking to him 
and his coach was not in close contact. If that had happened* I am 
sure he would have advised him not to sign anything and not get 
involved with any type of agent or lawyer at this time so that he 
would not. 

Senator Specter, Why do you say he was coerced? 

Mr, Paterno. Well, in my opinion* if he had changed his mind 
and wanted to go back to college— and by that time he had profes- 
sionalized himself because he had signed a contract in violation of 
the NCAA rule; he had no choice. But I think it was pretty well 
documented, if you believe what you read* that he wanted to 
change his mind and was unable to do so. 

Senator Specter, But he might have wanted to change his mind. 

Mr, Paterno. Either way. I am not saying that the NCAA rules 
are absolutely perfect in any sense of the word* because they are 
not. But basically I think that the rules have been drawn up over 
the years in the best interest of the kids that ploy and college 
sports in general 

Senator Specter. I have a number of other questions, but we try 
to observe a 10-minute rule and alternate the questioning, so I will 
defer at this point to my colleague* Senator DeConcini. 

Senator DeConcinl Well, MTr. Chairman, thank you very much. 
Your point of questioning is most astute and appropriate. I will 
need less than the 10 minutes. I have a question for both Coach 
Schembechler and Coach Paterno. During your tenure at the Uni- 
versity of Michigan and Penn State University, freshmen were al- 
lowed to participate in varsity sports for the first time. 

Do you feel that changes in eligibility requirements such as this 
have had an adverse effect on student athletes or has it been posi- 
tive? 

Mr. Schembechler, Well, my own personal opinion is that I 
would prefer that freshman not be eligible to compete with the vor- 



13 



15 



sity. Our problem is that when we went to the freshman eligibility 

rules, we reduced the number of grant-in-aids available, which 

Senator DeConcini, Reduced— excuse me? 

Mr, Schem bechler. We reduced the number of grant-in-aids that 
were available. We were in a position where each year 8 to 10 
freshmen were almost forced into competing on the varsity because 
we needed them. That is how it all came about. The freshman eligi- 
bility rule> I think, was passed for economic considerations, and I 
am not sure it is in the best interests of the student athlete, 

Mr, Paterno, I would concur with that, I think that it is very 
unfair to ask a youngster to come in and play mqjor college foot- 
ball or major college basketball and expect them to make the 
normal adjustment of being a college student. And I would— arid I 
am sure that we are going to have strong — we are going to try to 
create some strong support and have that rule changed at the next 
NCAA convention in January, 

I know that we are moving slowly toward it. As I am sure you 
are aware> the American Council on Education has some commit* 
te^s now, college presidents who are concerned about it. And I 
think that is a legitimate criticism of the NCAA, 

I think that is correct, I think we have a lot of things we are 
aware of in the intercollegiate athletics that we are trying to re- 
solve piece by piece. We are trying to raise standards for scholar* 
ships. We are trying to create a normal progress situation so a 
youngster does have an opportunity to graduate with his class. We 
are concerned with freshman eligibility. 

We are doing a lot of things, and, now all of a sudden we have 
^ another disruptive factor that we were not prepared for> and it is 
very difficult for us at this time to be able to handle everything we 
are trying to do. And now we have something else that is upon us 
that is literally, if we do not get some relief* either through legisla- 
tive action such as this, or we are able to create some legislation on 
our own part to protect what we have and create an orderly proce- 
dure* I think we may find college football in chaos. And that is my 
concern at this time. 

Senator DeConcini, Thank you, coaches. Let me ask one further 
question. 

Coach Schembechlen you mentioned a figure of 85 percent of 
University Michigan football players that go into the professional 
football have degrees; is that correct? 

Mr. Schem bechler. Of the players that were drafted by the Na- 
tional Football League since 1970, 

Senator DeConcini, Is that similar to Penn State University? 

Mr. Paterno, Well, we would have — at one time we took a 
survey, a couple of years ago; we had about 38 people in the NFL, 
and I think 33 or $4 of them had their degrees. The other three or 
four were very close to it. Somebody passed me a note here that 
Notre Dame this past year had 84 percent of all — well, yes, 80 per- 
cent of all football players who entered the NFL for 5 years prion 
as freshmam received their degrees. 

So I think that wh£n you are talking about certain institutions> 
there are> you know, the figures are good. 

Senator DeConcini, What do you attribute that to? I know you 
are both modest men and do not want the credit. 
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Mr. Paterno. Do not bet on that. 

Senator DeConcini. Obviously* you have a program that encour- 
ages that. What do you do? 

Mr. SchkMBEchler. In our conference we have had down 
through the years* a prepress toward a degree requirement, which 
meant that you were not eligible from year to year unless you 
passed a certain number of hours. 

We also had the advantage at Michigan that we are in a trimes- 
ter program where our second semester is over by the end of Aprih 
Many of our players have been given an opportunity to go in the 
spring and summer, they could go u spring term and still get out 
the second week in June and have a couple of months off in the 
summer before they report back for football 

Many of oar players have taken advantage of that opportunity, 
so we have been fortunate* but it is a matter of emphasis. I mean* 
if you keep emphasizing the importance— because you have to real- 
ize that the vast majority of the players on any football team are 
there to get a degree. We are only talking about a very small mi- 
nority that are thinking completely of I want to be a professional 
football player. 

Those guys you have- to stay on because many of them are going 
to be tragical I> disappointed when their opportunity comes and 
they do not make it. If they do not have a degree, I think it is a 
tragedy. 

Mr. Paterno. I would say this about people graduating in a par- 
ticular institutional think there is a strong responsibility on the 
faculty and the faculty senates of institutions to make sure that a 
youngster does make normal progress. 

We have had as an independent school without any conference 
affiliation, the same kinds of normal progress r ties that I would 
imagine a Big 10 has, and our faculty insisted on that. They 
have also insisted on certain academic standards in order for a 
youngster to come in, regardless of whether he is an athlete or a 
nonathlete. 

So I think that it is a question of an institution being determined 
that they are not going to exploit a youngster. Let me play football. 
.'jet him play basketball, and then at the end of 4 years when he 
has used up his eligibility, you go. 

So I think it is a question of an institution just making up their 
minds they are not going to exploit kids. 

Senator DeConcini. Thank you* coaches. Has USFL's signing of 
Herschel Walker had, to your knowledge or feelings, any direct 
effect on your program* on your players, other than just discussion. 
Have you seen anything adverse actually occur? 

Mr. Schembechler. Well, I think it is too soon to determine 
whether it will or not. Right now, I would say no + But who knows? 
If there is any effect on our players* it will have to come from some 
external source. 

Mr. Paterno. Well, yes, I have seen it. I have a very outstanding 
young junior, wide receiver who will be a senior; he has been an 
excellent student. He has made up his mind he wants to have a 
career in the investment business, worked with Merrill Lynch in 
the summers, and so forth. 
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And he does not have a telephone because he does not want to be 
bothered by people who all of a sudden are talking to h^m about 
his possibility of being a professional football player. 

Now* these are not representatives of the USFL or representa- 
tives of the NFL; they are the so-called unscrupulous agents, that 
Bo referred to* who really feeJ that this is a commodity that they 
can sell. He is more aware than some others* and so I think — and I 
have heard again from some people connected with— Marcus 
Dupree was mentioned— that there are some people who have con- 
tacted Duprees parents already with the idea that* you know, you 
can get X number of dollars. Do not waste your time. We will try 
this case in court for you. 

You know* because Judg* Simmons of the commission of the 
TJSFL obviously opened up a can of worms when he said we could 
not withstand the pressure of a legal case. Now* the agents may be 
unscrupulous* but they are not dumb. And I am sure they are at- 
tacking it with that idea. Hey. look, here is a commissioner of one 
of the leagues who says it cannot hold up in court; What are we 
fooling around with. All right* here, we will go out. Sign with me. I 
will take you and we will get you a couple million bucks. 

Well* you know, that makes it very tough to be able to— we are 
not talking about— you know, sometimes people have a tendency to 
think that, well, we are being unfair because we want that young- 
ster to stay with us. 

I think you have to look at the Walker situation in light of some 
other elements. You take Herschel Walker* who spent 3 years at 
the University of Georgia; used their magnificent facility; had the 
tremendous exposure that college football was allowed to give him 
because it is such an exciting game and people identify with it; got 
the kind of coaching he got; had the kind of help because he was on 
a good football team; had the kind of competition that he could get 
better. 

Now. at the end of 3 years* he takes off. You almost would think 
that Georgia had some right for compensation because their televi- 
sion and all of the things they may have budgeted into their pro- 
gram in order to take care of the 20 or 22 sports they may have* a 
lot of that income is gone. And now they have to scramble. 

So, I think it is a two-way street. And I think that obviously, that 
if Herschel Walker was being— somebody was doing something that 
was going to prevent him from being a pro next year — Herschel 
Walker graduating from high school would not be worth $2.5 mil- 
lion to any pro team. 

He is worth $2.5 million because the intercollegiate football pro- 
grams that we are talking about have made it possible for him to 
develop his skills. You know, you take an actor on off-Broadway in 
New York, he spends all that time— an opportunity for him to be 
able to go on and be a decent actor. 

And we provide those opportunities to those people and if we 
allow Herschel Walker to go and then five more go and six more 
go, we are not going— in the long run, in the long run we are going 
to jeopardize the financial opportunities of some Tods down the line 
who will not have that kind of exposure, facilities 'coaching* compe- 
tition, have an opportunity to develop themselves. 
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It is a two-way street. We may be selfish, to a degree, but we cer- 
tainly are not hurting — we have nol hurt youngsters. 

Senator DeConcinl WelL Coach Schembechter and Coach Pa- 
terno, 1 want to thank you very much for your assistance here. 
Pena State University and the University of Michigan are indeed 
fortunate to have your kind of leadership and we hope you will 
consider to play our schools in Arizona and participate there. 

We have more Michiganers coming ihcre all the time. You have 
dual loyalties out there now* and we welcome you there. And we 
certainly appreciate— this Senator does, and I am sure the chair- 
man does — your leadership in this role in the area of college foot- 
ball and college sports in general. It is a tribute to have you here 
and a tribute to the sport itself and the institutions you represent, 
and 1 am very, very proud of each of you. 

Thank you. Thank you. Mr. Chairman. 

Senator Specter. Thank you, Senator DeConcini. 

Coach Paterno, you noted that Commissioner Simmons opened 
up a can of worms with the statement that the USFL could not 
have withstood the pressure of a lawsuit. Some have speculated 
that it was an excuse and not a reason. 

Whal is your thought on that? 

Mr. Patkrno. WelL you know, I would hesitate, Senator* to spec- 
ulate on somebody's motives, not really knowing. I can only look at 
the effect of the decision. And as I look at the decision, it is a very 
harmful statement in so far as how it is going to affect a lot of 
young people who are not as good as they think they are* number 
one. 

My problem is you have a lol of kids out there that all think 
they are great football players* and very* very few, even the seniors 
can make the NFL. And if that thing is hanging over their heads 
that they can do it any time, the minute something does not go 
right for them at an institution, that is why we have the transfer 
rule. 

In a sense, the transfer rule of the NCAA is against the rights of 
an individual. Why should not an individual be able to transfer 
from Michigan to Pern State and play immediately? But he 
cannot* He has to sit out a year because it is for the good of the 
majority of the people involved. 

And now if we have this other opportunity for a kid to jump as 
soon as he does not like what goes on on a campus, does not like 
the way you play the game* does not like whether you are throwing 
the ball or not, so he decides to go. He may not be ready. That is 
my problem. He may not be ready, and he is going to be talked into 
thinking he is ready, and we are going to lose some people that 
should be in college and should get their degree. 

Senator Specter. The motives of Commissioner Simmons and the 
USFL might be evaluated in the light of a report on March 4 that 
a truce had been obtained between the U.S. Football League and 
the American College Football Association, and that the league 
would not sign any more players while the new eligibility rules 
were being drafted. 

Is there anything to that report, Coach Schembechler? 
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Mr, Schembechler, Well, we had representation at a meeting in 
Dallas. There was no official truce between the American Football 
Coaches Association and the U,S, Football League, 

Senator Specter, Unofficial truce? 

Mr, Schembechler, Well, it is not even an unofficial truce be- 
cause the 

Senator Specter, A softening of the line? [Laughter,] 
What happened? 

Mr, Schembechleh, Well, among some people, maybe, but cer- 
tainly not among the trustees of the American Football Coaches 
Association, because we did not have an opportunity to act on that, 

I want to set the record straight there, that we are not, as an 
organization, in my opinion* satisfied with any agreement that was 
made in Dallas, 

Senator Specter, Do you recall the quote by a staunch member 
of the coaches association who said, "I am not going to sit down 
with some guys that have already socked it to us,' Wasn't that 
Coach Schembechler who said that? 

Mr, Schembechler, Right, I think that is an accurate quote, Sen- 
ator, [Laughter,] 

Senator Specter, Well, it is nice to have one now and then, 
[Laughter,] 

Mr, Schembechler, Right, 

Senator Specter, Do you still feel that way? 

Mr, Schembechler, Yes, I still feel that way. It is like saying, as 
Joe said, that we were afraid that they would take it to court. Well, 
what is to stop them from taking it to court again? The fact that 
they told us before the Herschel Walker case that the U,S, Football 
League would not draft any underclassmen, that they would follow 
the NFL rule, and they broke their word, and I am not sure 

Senator Specter. Who told you that, coach? 

Mr. Schembechler, Well, that agreement was made with Chet 
Simmons and Charlie McClendon, the executive director of the 
American Football Coaches Association, 

Senator Specter. Charlie McClendon was quoted on March 4 as 
saying that the, "Walker incident is behind us and is now a dead 
issue. 

Mr. Schembechler. That was his personal opinion* Senator, 

Senator Specter. Well, it has the appearance, whether you call it 
a truce or not, of an arrangement having been reached between the 
USFL and the coaches association, 

Mr, Schembechler, I think until such time as the coaches associ- 
ation meets, either the trustees or the entire body, whereby we can 
come up with some reasonable legislation or come to a decision as 
to how we feel about this situation, it is going to be an individual 
coach's proposition. That is the way I look at it now. 

Our trustees do not meet until June, and we are not going to. 
The main body of the organization does not meet until January, 
but I think it is going to be an individual coach's option to do what- 
ever he thinks is in the best interest of his program. 

Senator Specter. Well, will there be some formal proposition put 
before the association at that time on an agreement between the 
league and the association. 
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Mr, ScHEMBKCHLEit, Yes, We will meet early in June, Senator* 
and we will discuss it ut that time. That is the only thing that I 
can say to you right now. 

Senator Specter, What is it that you will discuss at that time? 
Has the league made you an offer? 

Mr, SchembeChler, Well, what are the ramifications of the Her- 
schel Walker signing. We have had no meetings at a)) on that 
issue* other than Mr, McClendon meeting with USFL people in 
Dallas, 

Senator Specter, That's fascinating. If Mr McClendon meets 
with the USFL people in Dallas and they discuss an arrangement 
to restrain signing of college athletes, and if the antitrust laws 
apply* then that is practically a conspiracy under seal. You do not 
have to comment about that. [Laughter.] 

But that is quite a meeting* and that is quite a proposal, 

Mr, Sch em bech ler . WelL there was no 

Senator DeConcinl If the chairman would yield, based on the 
lack of enforcement from the Justice Department in antitrust* I 
think they are pretty safe to go ahead, [Laughter,] 

Mr, Sch em bech ler. But there is no-r- 

Senator Specter, And he is a first-rate lawyer. You can quote 
him on that. [Laughter,] 

Mr, Schem bech ler , But there is no agreement between the U.S. 
Football League and the American Football Coaches Association. 
There is no agreement. 

Mr. Paterno, Senator, if I may, just — I do not want to interrupt 
here, but the CFA* the College Football Association, which is made 
up of 60 of the msyor schools, we do not have the PAC 10 and we 
do not have the Big 10 among us, but we have pretty much every- 
body else. 

Our coaches committee did meet with representatives of the NFL 
and representatives of the U,S, Football League, and we did come 
out with a statement that we agreed on. If I may read it, it is very 
short. 

Senator Specter, Please do, 
Mr, Pate mo [reading]: 

The CPA Football Coaches Committee has reviewed in detail the actions of the 
U.S. Football League and expressed considerable concern about maintaining the 
order and viability of college football. 

The CFA Football Coaches Committee voted to endorse the position previously 
adopted by the CFA board of directors in supporting the spirit of Senate bill 610 and 
invited both the National Football league and the U.S. Football league to adopt a 
si mi Jar posture. 

There are several important questions that need to be resolved and require the 
attention of both the college and professional football interest, including a recogni- 
tion of the position of the student athlete and the future of college football. 

Until this matter is resolved, either through legislation or agreement, it will be 
difficult for CFA members — 

That would be the College Football Association coaches- 
It would be difficult for CFA members to cooperate fuJIy with the b-JL. It would 

be helpful if the owners of the various USKL teams would advise the CFA in writing 

of their position relative to their teams' signing practices. 

And then we conclude by saying: 
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The football couch committee anticipated that meaningful Progress v^'l be evi- 
dent by the time of the CFA annual meeting. June 3 to 6, at which time here will 
be a thorough review of the situation by the membership. 

At the June meeting, it is expected that the CFA membership will develop a firm 
policy and course of action regarding the possible amendments to existing i ICA leg' 
relation and future relations with the USFL 

Now, I do not exactly call that a war, but it is— I think we hf.\c 
served notice that we are not happy with their actions and that we 
are not pardoning them at this stage, and that there is some 

Senator Specter- You are not pardoning them at this stage. 

Mr. Patbrno. Absolutely not. 

Senator Specter. Well, what is in it for them? Coach Schem- 
bechler says that each coach is going to consider it on an individual 
basis. Are you saying that that will determine your receptivity* 
talking to their agents, or the advice you give your students? What 
do they get out of a good relationship with the coaches association? 

Mr. Schembechler. There are a lot of questions that have not 
been answered concerning the U.S. Football League: their territori- 
al rights policy, their draft policy, what they are going to do about 
paying educational expenses of players that they pull out of their 
last semester of school. There are a lot of things that have not been 
clarified for us. 

1^ think right now the only thing we can do is whatever a coach 
wants to do individually until we decide as a group how to handle 
this thing. 



Senator Specter. There is a comment in the written statement 
from Mr. Ed Garvey, the executive director of the NFL Players As- 
sociation, raising the question about 1 scholarships* being granted 
only on a year-to-year basis, and posing a question about whether it 
would not be better as a matter of fairness to the students to grant 
scholarships on a four year basis, or until the completion of their 4 
undergraduate degree, so that there is more equity and a students 
does not run the risk of h&ving those moneys cut in the event that 
he is injured or does not make the team. What is your thought on 
that, gentlemen? 

Mr. Sc H embech lee . The general policy is that the renewable 
aspect of a grant in aid is automatic, provided that the youngster is 
eligible to compete and that he is academically in good standing 
with the university. 

There could be situations where he is eligible to return to school 
and ineligible for football, or he could be eligible for football and 
ineligible to return to school, so that is the basic criteria. Almost 
every situation that I know of t the grant jn aids are only from a 
year to year basis and are only taken away if the student athlete 
voluntarily gives up participation in football. 

Senator Specter. So you are saying if a player is injured, it is not 
eliminated? 

Mr. Schembechler. If he*is injured, there has never been a grant 
in aid, that I know of, taken away from a youngster. 

Senator Specter. Or if he is cut from the team? 

Mr. Schembechler. Well, no one is cut from the team, really . . . 
so that is not a factor. I can say this to you 
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Senator Specter. Not everyone who has a scholarship makes the 
team, do they? 
Mr. Schembechler. What is that? 

Senator Specter. Not everyone who is granted a scholarship 
makes the team. 

Mr. Schembechler. No, but they all contribute. They may not 
play on Saturday* but every football player contributes. 

Senator Specter. Well, are.not some scholarships granted before 
the player is even given a uniform? You have a limited number of 
players on your team. 

Mr. Schembechler. Right. 

Senator Specter. Are not some players given scholarships before 
there is a determination as to whether they are going to make the 
overall team? 

Mr. Schembechler. Sure, they all are, The scholarships are 
Signed in February. 

Senator Specter, So that if a student does not make the team, 
his athletic scholarship aid is not cut? 

Mr. Schembechler. Scholarship aid> in our situation, is never 
cut. Once you have received a grant in aid, that is your grant in 
aid for the next 4 years. From year to year, it has to be renewed on 
the basis of your eligibility to participate. Whether you are a great 
football player or whether you are first string, fourth string, or 
demonstration player your entire 4 years, it makes no difference. 

Senator Specter. But you have to be on the string or a demon- 
stration player. 

Mr. Schembechler. Well> we cut no players> Senator. I mean, 
they are all on the squad. If you are recruited and you are there, 
you are on the team. 

I uld say, if you 

Senator Specter. So that everyone who is recruited stays on the 
team in that capacity? 
* Mr. Schembechler. Sure, Sure. 

Mr. PaterNo. Senator, there are procedures to pvotect the indi- * 
vidual even though he only has a written 1 year agreement. Now, 
personally, I would agree with what Mr. Garvey said; I think we 
Ought to nave a four year agreement, and I have personally said to 
the youngsters that you literally have a four-year agreement. I 
cannot put it in writing because it is against the NCAA regula- 
tions. 

But I have been at Penn State 33 years; we have never taken a 
dollar away from a youngster at any time because he was not a 
good football player or because he was injured or what have you. 
In fact, at times we have eliminated people from a squad for disci- 
plinary reasons and allowed them to continue on grant in aid so 
that they could continue toward their degree 1 , i 

If, however* if somebody would be a malcontent, would not want 
to make a consciencious effort to football, whether he would not 
consider being a demonstration player, whether he would be detri- 
mental to the whole situation, we do have the right to eliminate 
him. £ . > 

But he has to go through a procedure that the^ university has to „ 
set up. He has the opportunity to have hearings and go on with 
that. Personally, in our institution, we do not— you know, if we get 
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one of those kinds of kids, we just say* you go; we will take care of 
your grant in aid. It is a lot less hassle for us, public relations and 
everything else. 

So we have not taken any away from them* but it could happen. 
But the NCAA has built in some— a procedure where the youngster 
does have some protection. 

Senator Specter. Coaches, I would like to cite two NCAA rules 
which appear to be very restrictive, and ask for your comments on 
them. 

One of them is; 

Any individual who signs or has ever signed a contract or commitment of ony 
kind to play professional athletics in a sport, regardless of its legal enforceability, or 
the consideration, if any received, loses his eligibility. 

Is that not a very, very tough rule, to impose a loss of eligibility 
even if there was never an enforceable contract? Absent that rule, 
might not Herschel Walker still be on the Georgia roster? 

Mr. Paterno. Well, I think it is a very tough rule. I think it is a 
bad rule. Again, I am talking-^I am not speaking for the College 
Football Coaches Association when I speak on this point because 
we hope to bring that up in our meetings in June. 

I think that you have a rule that cannot be enforced. There is no 
way to know whether a youngster has made a verbal commitment 
to have somebody represent him as an agent. There is no way to 
find — we cannot subpoena to find out whether he has a signed doc- 
ument or not. 

So I am against any rule that you cannot enforce. I just do not 
think it makes much sense; plus the fact, I do think that a young- 
ster has a right to explore certain things. And if he needs legal 
advice as to what his situaion may be and if he wants to identify 
somebody who is going to represent his interests when U is time to 
graduate, or what have you, I would prefer that. 

I have said many times we ought to try to get the agents out of 
the closet so that I can sit down with the youngster and his compe- 
tent representation or sit down with the youngster when he is dis- 
cussing people who might want to represent him and advise him as 
to whether the people are competent 

Senator Specter. Coach Paterno, that leads me to the other rule 
that my excellent staff considers to be very onerous, and it is one 
which says: 

Any individual who contracts or has ever contracted orally or in writing to be 
represented by an agent in the marketing of the individual's athletic ability or repu- 
tation in the sport no longer shall be eligible to enter collegiate athletics in that 
sport. 

Wouldn't you agree that it is very difficult to know whether you 
need advice until you have ever had some advice on whether you 
need advice? 

Mr. Paterno. I cannot disagree with you on that. I think it is a 
very tough rule, and I do not think it is fair. And I am just speak- 
ing personally, not for 

Mr. Schem bech ler . I am not sure that has ever been enforced by 
the NCAA. 

Senator Specter. But its oresence is certainly a chilling factor. 
Mr. Schembechler. Sure. Right. 
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Senator Specter, One or two final questions. Coach Schem- 
bechler, in your opinion, from Herschel Walker's personal point of 
view, did he make a mistake? 

Mr, Schembechler, Only he can determine that 

Senator Specter. That is why I am asking for your opinion, 

Mr, Schembechler, Well, in my opinion 

Senator Specter, If you had been Herschel Walker 

Mr. Schembechler, If I had Herschel Walker? 

Senator Specter, If you had been Herschel Walker— no, if you 
had Herschel Walker, I have an idea as to what your [Laugh- 
ter,] 

As to what you would do, 

Mr, Schembechler* I can tell you this, I probably would have fol- 
lowed him around day and night, [Laughter,] 

No, My own personal opinion is that it is yet to be proven wheth- 
er it was in his best interest to leave at this time. 

Now, I had always looked at him* and in talking to his coach, 
that he had the ambition in college athletics, both in football and 
track, and that he was ernoying himself in school; that he was 
making progress toward a degree, and that possibly in his best in- 
terest he should have stayed in school. 

By the same token, even if it would have been in his best interest 
to leave, that is only one individual. The rules are set up for the 
vast majority of the other people, and I do not believe that it would 
have hurt him that much to finish his senior year in college. 

Senator Specter, Coach Paterno, how about it? Herschel Walker 
has a $2,5 million offer. If he plays in his senior year in college* he 
may be injured, never get a dime. From his personal point of view, 
aside from anything else, do you think he made a mistake? 

Mr, Paterno, Well, I would hate to answer that yes or no, 

I think that as far as getting injured 

Senator Specter, You are not on the stand, 

Mr, Paterno, He can have insurance. Our outstanding running 
back. Curt Warner, negotiated an insurance contract to protect 
him in case he got hurt in his last year; did it on his own. 

Senator Specter, Who paid the premium? 

Mr, Paterno, His family borrowed some money on a little home 
they have down there* and I think it was about $3,000 a year, I do 
not know exactly what it is. And he was allowed to do that, I think 
anybody has the right to take out insurance on contingencies that 
he may not be able to fulfill some potential* either as a lawyer or 
as a football player, 

I think that the problem is not whether Herschel Walker did 
what was best for Herschel Walker or not best 1 for Herschel 
Walker, I think that probably is when you are talking about 
human rights, 

I think the fact is that we are concerned about jeopardizing the 
system that made it possible for Herschel Walker to be in a posi- 
tion where he is worth $2.5 million. That is my concern. My con- 
cern is that if we now allow this to happen and pretty soon we 
start to see the disintegration of the type of football we have had. 

Then I think the future Herschel Walkers will not be in a posi- 
tion to demand the kinds of money that he was able to get. And I 
think all of us have to make certain sacrifices if we are going to— 
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you know, if we are benefiting from a system. 1 think then prob- 
ably we have some concerns about our responsibility to that 
system. * , 

And I think that is the purpose of your proposed legislation, and 
I think that is the reason we are so supportive of it* is that if we 
can find some accommodation wherein that we can get a Herschel 
Walker an opportunity, if there are extenuating circumstances* 
without disrupting the system that we have had* then I think we 
will be further along the line- 

I think we have to, if we are going to keep the public's trust in 
the kind of football that we have. 

Senator Specter, A last question: Is this proposed legislation now 
obsolete in the sense that the deal really has already been made 
between the league and the college association? Is it boiling down 
to a hit-and-run case? The league took Herschel Walker, gave him 
the credibility, enhanced its receipts* the arrangement has been 
put back together between the college and the league* and we do 
not now need to be worried about Marcus Dupree or anybody else? 

Mr, Paterno, I have spent a lot of time talking with a lot of 
head football coaches in the last three weeks about what might 
happen as a result of what Herschel Walker does, I think you have 
to put yourself in the shoes of a football coach who is the coach of 
another team in that league, and all of a sudden Herschel Walker 
is dominating that league. And I am a competitor. And Marcus 
Dupree is out there, I am certainly going to do everything 1 can to 
make sure that Marcus Dupree would think about coming to my 
ball club so that I could be competitive. 

And I do not see — there are some people in that league, one of 
whom, without mentioning names, coached a nearby football team 
in this city* who is a very aggressive* very ambitious, very competi- 
tive coach and general manager, and may be president of one of 
the clubs in the USFL, 

And I would doubt very much if he is going to sit by a nd let Her- 
schel Walker dominate that league. He will make similar arrange- 
ments to see that Dupree is tested and that Dupree will test the 
court. We have not solved the issue, I mean* the issue still comes 
down to every time somebody challenges the USFL or the NFL and 
threatens legal action, where are we? 

Now, if we pan not get some help from the Congress* then obvi- 
ously we are in a whole new game, I mean, we have changed the 
game. And we do not know where we are going with the new game 
yet. And that is— and it may not be as harmful as— somebody was 
comparing it to basketball. But, you know, basketball is only 20, 22 
clubs. We are talking now 40 football teams. 

We- are talking the'possibility of 44 because the USFL is thinking 
of four more expansion teams. We are talking about squads of 50 
and 55 people. We are not talking about squads of 10 or 11, 
• Bo made a very good point, that the fact that the football players 
.do not have time to hone their skills, as they say, A basketball 
player can play basketball year around. He can go out 1 hour a 
morning in the summertime and go to the playground. 

Football players do not do that. The ability to evaluate football 
players* as good as so and so, there are too many extenuating fac- 
tors. How good was his offensive line? How good was the competi- 
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tion, and so forth. Where, in basketball, your Moses Malone goes 
out there and he plays against Dr. Irving, Julius, and they go out 
there and they play. And you can make a pretty good evaluation as 
to which one — whether he is going to be competitive as a pro. 

So we have a much bigger, more vast problem than basketball 
has. 

Senator Specter. Coach Paterno, I think you summarized the 
problem very well when you said you came to Congress for help. 
The matter will be thoroughly considered. 

Coach Schembechler, we very much appreciate your being here. 
Coach Paterno. we appreciate your being here. And as Senator De- 
Concini has said the leadership you have provided is really exem- 
plary. 

Additionally, Coach Paterno, I want to commend you and Jerry 
Sandusky for your work with the Second Mile, which provides a 
home for boys in need of support. And that is a very wonderful 
project you have. And as chairman of the Juvenile Justice Subcom- 
mittee, we have had many hearings in this room on that subject 
and that kind of activity is really superb. 

Mr. Paterno. I cannot take any credit for that. That is just a 
superb young mam Jerry Sandusky, who has a tremendous interest 
in young people. 

And I would like to say, Senator, I am very proud of the fact that 
the Senator from Pennsylvania has instigated this action because I 
think it is going to be very helpful if we can get it through. 

Senator Specter. Thank you very much. 

Mr. Paterno. Thank you. Senator. 

Senator Specter. Thank you, gentlemen. Thank you. 

I call the next panel: Mr, Ed Garvey, executive director* NFL 
Players Association; Mr. Mark Murphy* player representative, the 
Washington Redskins; Mr. Charles Grantham, executive vice presi- 
dent, the National Basketball Players Association. 

Thank you very much for joining us, gentlemen. We very much 
appreciate you being with us. 

Mr. Garvey, we welcome you back. You have been in that chair 
on a number of occasions recently on other antitrust issues, and we 
understand that you have a commitment that you must be out by 
ll:30 t 30 we will start with you. 

STATEMENTS OF EDWARD R« GARVEY, EXECUTIVE DIRECTOR* 
NATIONAL FOOTBALL LEAGUE PLAYERS ASSOCIATION; MARK 
H. MURPHY, PLAYER REPRESENTATIVE, WASHINGTON RED- 
SKINS; AND. CHARLES GRANTHAM, EXECUTIVE VICE PRESI- 
DENT, NATIONAL BASKETBALL PLAYERS ASSOCIATION. 

Mr. Garvey. I would like to thank you t Senator, and also con- 
gratulate you on your wisdom last year with respect to the NFL's 
antitrust exemption request, and at the same time, question your 
judgment on holding a hearing on St. Patrick's Day. And on behalf 
of Mark Murphy and myself, we would like to suggest that in the 
future you take the Irish constituency into consideration before 
you schedule these things* 
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Senator SpkcTek* I have to defend on that. I take the Irish con- 
stituency into account all the time. They thought this would he a 
good event to supplement St. Patrick's Day. [Laughter.] 

Mr. Garvey. This was my first indication there are no Irishmen 
in Pennsylvnia. [Laughter.] 

But* be that as it may, we are pleased to be here r and we repre- 
sent, as you know, the players in the National Football League* the 
Major Indoor Soccer League, and the North American Soccer 
League. These are all professionals, and we do not represent ama- 
teurs, but then no one else who testifies here today represents ama- 
teurs, either. 

This NCAA does not involve the students in the formulation of 
the rules, at least at the national level, and it is unfortunate that 
the athletes about whom much has been said today cannot be here 
to speak, 

And our feeling is that given the experience we have with the 
players— and Doug Allen is here, former Penn State player, and 
Brig Owens from the University of Cincinnati; both of them said, 
by the way, that Penn State and Michigan may not be typical of all 
the schools in the NCAA, particularly when it comes to the ques- 
tion of whether or not the athletes get their degrees. 

But we thought it would be helpful to briefly review the rules, 
and with your permission, I will submit our statement and just 
highlight it, if that is all right. 

Senator Specter. Your statement will be included in the record, 
h and it is our practice to ask, as you know, for a summary, so we 
can leave the maximum amount of time for questions. 

Mr. Garvey. Fine. The current rules in baseball— of course, base- 
ball does not require a degree, other than high school. Hockey 
never has had an educational requirement that yte know of. The 
NBA, ever since the Denver Rockets decision, which of course Mr. 
Grantham will speak to, has allowed the college athletes to come 
in. 

The NFL has ignored the decision in the Spencer Haywood case 
under the heading of Denver Rockets. I would like to read just one 
paragraph from that decision by Judge Ferguson. 'The harm re- 
sulting from a primary boycott such as this is threefold: first, the 
victim of the boycott is injured by being excluded from the market 
he seeks to enter; second, competition in the market in which the 
victim attempts to sell his services is injured; third, by pooling 
their economic power, the individual members of the NBA have in 
effect established their own private government" 

And I think that is really the problem. The NFL has established 
its own private government with respect to rulemaking. It says 
that the player must finish his eligibility. They are careful not to 
say that he must get his degree. As has been testified, our figures 
show that actually over the past 20 years approximately 34 percent 
of the players do have their degrees; that means 66 percent do not. 

So the question that the NFL and others look to is eligibility, not 
education. 
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NFL RULE 

Senator Specter, Mr, Garveyi are you convinced that the NFL 
rule is violative of the antitrust laws? 

Mr, Garvey, I do not think there is any doubt of it, and I think 
privately the NFL lawyers would agree. In 1977 they at least dis- 
cussed with us the possibility of agreeing with them with respect to 
those rules, and we felt that under the Denver Rocket (Spencer 
Haywood) decision it was so clearly illegal we could not agree. 

Senator Specter, If that is so, why has the rule stood so long 
without challenge? 

Mr, Garvey, Well, I think in large measure it is because the ath- 
letes do not want to take the risk of being blacklisted by testing 
the NFL rules in the courts. 

And, as you know, Senator ■ the possibility of bringing ap anti- 
trust case today means thousands of dollars and years and years of 
efforts. Any college athlete who looks at the possibility of challeng- 
ing the rule. I think, thinks better of it and tries to finish his col- 
lege eligibility and then be prepared for the draft, I think it is a 
question of money. 

Senator Specter, How about the association chalk lging it? 
Would you not have standing? 

Mr, Garvey* Well, I do not think we would have standing, and 
the last time we discussed this with our players, they just felt that 
this was not something that veteran players would necessarily 
want to fund. And we would actually be going out looking for col- 
lege athletes who wanted to test it. That has not been our practice. 
We have been more concerned about the rules once they are in the 
National Football League, But I see no valid reason why someone 
has not. If you think about it, the common draft was around for 50 
years before Jim "Yazoo" Smith challenged it. 

It is almost unbelievable that no one challenged the draft before 
that time. It was a unilaterally imposed, group boycott, as the 
court found, yet no one brought a challenge. 

Senator Specter* Well, it raises a question. There could be expla- 
nations, as you have suggested, for the absence of a challenge. It 
also raises a possible inference that it is not an illegal practice. 

It may raise an inference beyond whatever the lawyers may 
think— and we have been known to differ, and we have been 
known to be wrong — that it may be a practical rule that works 
fairly well, when balanced with a tremendous number of other 
complicated factors, 

Mr, Garvey, Well, it may well be, but I do not think it is if you 
look at it carefully because what happens here is that, as Judge 
Ferguson says, you have this private government, the NFL saying, 
it is in our interest to keep the farm system happy. 

They want to make sure that the coaches at the college level do 
not try to boycott the NFL or keep their scouts out, or whatever. 
The colleges promote the college athlete. He becomes a star and he 
comes into the NFL ready to play. The coaches you just heard do 
such a good job that the players can step right out and they do not 
need any on the job training; they are ready to go. 

So, the NFL likes the system the way it is. It promotes its own 
draft which is another boycott. It says that if you are going to. play 
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for the NFL team* you must play for the team that selects you. So 
it is in their best interest, and they do not as the NBA did for 
awhile* even look at the economic circumstances of the individual 
involved. 

Senator Specter. What is the legal status of the draft? 

Mr. Garvey. Well> the draft* at this point* we believe, as a result 
of a collective bargaining agreement, which incorporates the draft> 
would be covered under the labor exemption to the antitrust laws. 
So I think that the common draft at this point is protected. 

Senator Specter. As a matter of public policy* is that wise? The 
antitrust laws apply generally. You articulate a proposition which 
exempts the draft under labor procedures. Should Congress take a 
look at that? 

Mr. Oarvey. I would not mind if they did and broadened it for 
labor and restricted it for management, but I think that the 
court 

Senator Specter. It might work the other way. [Laughter.] 

Mr. Garvey. Yes, that is what I am afraid of* so I would just as 
soon you leave it alone at the moment. [Laughter.] 

The U.S. Suprem© Court has been pretty clear on it. If the union, 
as a result of arms length, good faith collective bargaining agrees 
with management on a restriction, then one court at least — not the 
Supreme Court, but the Eighth Circuit Court of Appeals has said in 
the Mackey case that the provisions could not be challenged, believ- 
ing that those in the industry are the best ones to judge it. 

But here, if you take a look at the draft- 

Senator Specter. There are a lot of dissidents beyond those iden- 
tified players in the industry. A lot of people may not like that at 
all 

Mr. Garvey. Well, that is right. That is right and I do not think 
that the draft would be immune from antitrust attack from a col- 
lege player who is coming in, saying, wait a second, you do not rep- 
resent me because I was a college student when you reached this 
agreement. 

So it is quite possible that if Willie Young, for example, had de- 
cided to challenge the draft in the NFL, he may have been success- 
ful because the court in Mackey was careful to say, it is immune 
only as to those who are in the bargaining unit. 

And so it is quite conceivable that some outside source could 
challenge the draft. 

Senator Specter. Is it in the economic interest of those in the 
bargaining unit to agree to that rule. Could not the players 

Mr. GarveY' No, it was not. 

Senator Specter. So, why did you do it? 

Mr. Garvey. Well, we did it because in the give and take of col- 
lective bargaining 

Senator Specter. You got something else that was worth it? 

Mr. Garvey. Well, that is right. 

Senator Specter. What did you get that was worth it? 

Mr. Garvey. Well, I do not want to expose all my secrets, Sena- 
tor. I have already told you I am Irish. That is a heavy enough 
burden. But I think 

Senator Specter. You are not under subpena. 
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Mr. Garvey. If you look at the entire collective bargaining proc- 
ess, you would have to say, if you look at the pension benefits and 
injury protection, severance pay, all of those benefits in addition to 
a relaxation, to some extent, of the draft rules and the reserve 
system, as well as an increasing scale, those things, the players 
felt, were sufficient to justify allowing the draft to continue. We 
did try to protect the college players, somewhat, trying to model 
ours on the NBA settlement in the Robertson case, by saying that 
if the teams offered a long-term contract, then they would have to 
guarantee portions of that contract. 

We have not been too successful on that, but a rather dramatic 
change occurred in this last collective bargaining agreement. Now 
the union will negotiate individual contracts, not the individual 
agent or the player absent union permission. So we can imp<jse 
some of those protections in the future. 

Senator Specter. What is your sense of the overall operation of 
the antitrust laws? The Congress speaks with great infrequency 
and the interpretations are made by the courts. Should the Con- 
gress be more active in this area? Should we express mainfest legis- 
lative intent because the courts are guessing at what we really 
mean? 

Mr. Garvey. Well* that is a tough question. If it comes to sports* 
I guess I would at this point say that there is not a burning need 
for the Congress to speak out. If S. 610 is an example, I would say 
no. We oppose this bill because it does not address the real prob- 
lem. The real problem is in the NCAA rules that are made by 
those who are protecting a big business called college athletics. 

Senator Specter, Well, what should the Congress do about that? 

Mr. Garvey. Well, it seems 

Senator Specter. Are those rules consistent with the antitrust 
laws? 

Mr. Garvey. I do not believe so, but I do not know that they 

have been tested. But t for example, when 

Senator Specter. And again, why not? 

Mr. Garvey. Well, I think if you take the recruiting practices 
that go on, let us say at the high school level; if you are a great 
athlete at the high school level, you are recruited by 200 or 300 col- 
leges to come to their school. And why? If you look at the money 
that is involved today in NCAA sports, I think you start to get 
some feel for it. I refer in my testimony to the Big East Conference, 
which did not exist 5 years ago, and just the other day signed an 
$18 million cable television contract. It gets $9.8 million from ABC 
and CBS- 
Each member school will be getting over $1 million a year from 
televised sports. Well, that is big business. And so they are out re- 
cruiting these athletes to make sure they come in and make sure 
that their programs do well. 

Senator- Specter. What are your thoughts on Coach Paterno's 
comment concerning the tremendous benefit for Herschel Walker 
and other students in being' able to go to Georgia and other 
schools? Does it work well not only as a two-way street, but as a 
super highway? 

Mr. Garvey. I agree with Coach Paterno on many things, but I 
certainly disagree with him on that one. Herschel Walker, by some 
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of the estimates, brought in up to $8 million to the University of 
Georgia. I saw on one of the interviews where a young college stu- 
dent was asked, "Well, what do you think?" she was at Georgia 
"What do you think about Herschel leaving?" 

She said, "Oh, I think it is too bad. We now have lights at the 
stadium, and so on and so forth. And so he was a real contributor." 

Senator Specter. But how about 

Mr. Garvey. I think he contributed much more 

Senator Specter. But how about as the program works its' way 
down the line and benefits so many other college players and bene- 
fits, perhaps high school players? 

Mr. Garvey. Well» obviously I believe that the college experience 
benefits the athlete as it does the nonathlete. I would be the first 
one to say that it does. But I do not think tiiat is really the ques- 
tion, nor do I think that the bill approaches the real issue. 

What the two coaches were saying is, "Gee, if you will pass this 
bill, somehow things will be all right/ 1 But really all this bill says 
is that the USFL and the NFL can make their own rules. So if the 
USFL next year says, if this bill were to be enacted, we have decid- 
ed to change our mind and now you can go after, as Chet Simmons 
has clearly defined it, those who are emotionally and intellectually 
ready, then the coaches would have no protection. 

The problem we have with this is that it just goes right to giving 
the sports leagues even more authority than they now ergoy. And I 
suspect that some sensible rules by the NCAA would discourage 
the athlete from going professional; if, for example, they did not, as 
the rules say, prohibit 4-year grant in aids to the college athlete 
who comes in; if they did protect him in the event of injury, let's 
say, for worker's compensation. 

Why should not a player who becomes a paraplegic from a foot- 
ball injury have the benefit of the Pennsylvania worker's comp 
statute? It seems to me he should. Why not say that he gets the 
minimum wage or some other benefit so that he can stay in school, 
continue to provide revenue for the university through television 
and gate receipts, and yet not have to make that tough decision to 
turn professional. 

Senator Specter. Would the minimum wage be enough? 

Mr. Garvey. Well, I think that 

Senator Specter. What does that do to professionalism? 

Mr. Garvey. Well, the college athlete is a professional, and I 
think it is time that we just admitted the fact that he is a profes* 
sional, but others who have their own interests at stake define him 
as an amateur. 

It is like the Olympics. I guess if ycu take expense money or they 
put it in a trust fund so that you get it after the Olympics, you are 
not a professional, but in the NCAA when you think of the pay- 
ment — you are getting paid, but you are not really getting paid, ac- 
cording to those who set the rules. 

So if he were to get a minimum wage for the S hours that he 
puts in every day, at least he could cover some of his expenses, in 
addition to the scholarship that he receives. 

Senator Specter. Let us turn to Mr. Mark Murphy at this time* 
if we may* 
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Mr, Murphy* welcome; thank you for joining us and for your tes- 
timony, 

Mr, Murphy, It is nice to be here on St, Patrick's Day, I will try 
to be very brief, I will just introduce myself, I am a graduate of 
Colgate University, I am proud to say that of all Colgate athletes in 
the NFL, we have 100 percent graduation rate, all two of us, 
[Laughter,) 

I have been in the NFL for 6 years; I am currently player repre- 
sentative with the Washington Redskins and a member of the 
NFLPA executive committee, 

I am an MBA student at the American University here in Wash- 
ington, and this is my fifth off-season I have been in school* and 
currently in my last semester, I believe very strongly in college 
athletes getting an education, I also agree with you and the way 
you have termed your bill is that college athletes do need to be pro- 
tected. 

However, I do not feel that giving the professional sports leagues 
an antitrust exemption is the best way to protect college athletes. 

One of the things that has always bothered ine since I have been 
in the NFL is the low graduation rate of NFL athletes. We have 
heard figures of 29, 34 percent, whatever it is; it is very low. 
Roughly a third of the players have degrees, One-of^he.,things I 
have looked at in my years in the NFL is why is it so low. Who do 
we blame? { 

I think the athletes themselves, to some degree, have to be 
blamed, I think they are naive, I think they are foolish enlough to 
believe that they do not need an education, Oie of the things that I 
think hurts is lots of times you see in the papers, you will see 
quotes from people, well, I do not have to worry about anything for 
the rest of my life, I signed a multiyear contract. 

Well, the money is going to leave very quickly, and sooner or 
later you are going to be out of the pro leagues, no matter how 
great you are, and you are going to need an education, I think a lot 
of players overlooked that and really became— become a little bit 
naive about how important an education is, 

I think the schools themselves are to blame, to a degree. They 

Fut enormous pressures on a player, A lot of time is taken up t and 
think they put a lot of pressures on a player, and I think that 
often times education is not put first for the athletes, 

I think the professional teams are also at fault. Scouts come 
around and make promises to players and make them believe it is 
going to be an easy time for them in the NFL, and that certainly is 
not the case. The average period in the league is only 4 years. It is 
very difficult to make it, 
Senator Spectek, What representations were made to you? 
Mr, Murpry, No, I went to a school— Colgate— which has very 
few players in the NFL, During my senior year at Colgate, even 
though I was not drafted— I was a iree agent with the Redskins— I 
had several scouts come around and tell me that I should put 100 
percent of my efforts into football* that I would be drafted very 
nigh. 

They told me that I had to put all my efforts into football. Con- 
centrate on football and have a very good chance to have a long 
career in the NFL, And I was not even drafted, 
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I can imagine what the pressures are that are put on by scouts 
for players at larger schools. 
So really 

Senator Specter. Did you encounter any of those so-called un- 
scrupulous agents? 

Mr. Murphy- Not really. I had agents come around, but I did not 
see any unscrupulous agents. Maybe I— I do not know. I was fortu- 
nate in that. 

Mr. Garvey. You cannot get to Colgate. 

Mr. Murphy. That is right. Colgate is in the middle of upstate 
r^ew York. It is usually snowing. It is hard to get in. [Laughter.] 

Senator Specter. You have a very beautiful campus. You are at 
Hamilton, New York? 

Mr. Murphy. Hamilton* New York. 

Senator Specter. 1 had occasion to visit Hamilton with my son, 
who considered going to Colgate. 

You say that college athletes ou^ht to be protected. What would 
you suggest we do to protect them, if ariything? 

Mr. Murphy. Well, I do, at the end of my testimony I have spe* 
cine suggestions. 

Senator Specter. Fine. 

Mr. Murphy. I skipped through that. Just the main point is that 
even if you are an athlete who believes very strongly in education, 
the time constraints and the demands put on the college athlete 
are so significant that it is very difficult, even for the well meaning 
student, the student who is very serious about his education, to get 
his degree. And the last reason is the agents themselves, the agents 
that come around with promises* gifts, and money- 

And I think they falsely lead the players into believing that* yes> 
they can make it in the NFL» that it will be easy; there will be a 
pot-o£gold out there, and often that is not the case. 

Suffice it to say that in the NFL, which does have the college eli- 
gibility rule, even with that, only 34 percent of the players have 
their college degrees. So, really, the college eligibility rule has not 
helped the college athlete. What it has really done is protect the 
league and the colleges themselves. 

I would like to just read through — I have several suggestions 
that I think would help and would protect the college athlete. 

No. 1: Make scholarships for 4 years, or possibly even longer be- 
cause of the red shirt problem. Often times athletes are red shifted 
in the sophomore or junior years and end up going to school for 5 
years. 

1 would make grant in aids available for athletes who come back 
after they have Been in the NFL or USFL to allow them to finish 
their education. I commend the USFL for what they have done 
with the educational reimbursement. I think the NFL should try to 
do that. 1 have tried to get that in my personal contract for gradu- 
ate school, but it is a policy the NFL will not follow currently. I 
think that would be a good policy for the league to follow to make 
sure the students do go back and get their undergraduate degrees. 

No. 2: I would like to see some sort of increased injury protec- 
tion. One of the things that worries college athletes is incurring an 
injury. Often times you hear players say, if I get hurt now, I will 
never get a chance to play professional football. 
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And that is a fear that all athletes live with. 
Limit the number of times scouts can visit colleges. That would 
eliminate many hours on the field that could be devoted to studies. 
Senator Specter. How could you do that? 
Mr. Murphy. How could you set a limit? 
Senator Specter. Yes. 

Mr. Murphy. Well, I do not know if it would be done through the 
NFL or the NCAA could establish guidelines. I am just throwing, 
these ideas out. I do not know exactly how they could be 

Senator Specter. Well, it is an interesting idea. I pause for a 
moment to reflect on the difficulty in saying to someone that he 
cannot go onto a college campus or cannot speak to someone. Our 
rights of free access and freedom of speech are very broad in this 
country, as they should be. Do you think such a rule would be con* 
stitutional? 

Mr. Garvey. Well, he is talking about scouts. And I think you 
could set up a day or 2 days where all the scouts from the pros 
would come in and, because they use the athletic facilities to do the 
testing, and I think you could say, you cannot use the facilities any 
other day. 

Senator Specter. Well, you could do that, but the scouts would 
not necessarily be bound by such a rule. 

Mr. Garvey. No, but I think if the schools really tried, they 
could put some pressure on them, because now you have scouting 
combines that represent as many as 15 NFL teams. So really what 
happens is then some of those members try to get an edge on the 
other ones. 

So, while Al Davis may belong to one combine, he wants to also 
have his own scouts going around. And if the coaches do not coop- 
erate, then 1 think the athletes would have a better opportunity. 

Senator Specter. You were able to keep your telephone in serv- 
ice all during your college career, Mark? 

LIMIT BOWL GAME PARTICIPATION 

Mr. Murphy. Oh, yes. My wife — my girl friend called me a lot, 
but not a lot of agents or scouts. 

Another thing I think would be helpftil would be to limit the 
number of college all star games that athletes can play in. 1 know 
a lot of players on the Redskins that I have talked to and players 
who are very intelligent and pursued their education were forced 
to drop out of school their senior year, the spring semester, because 
they played in a bowl game which took them into the middle of 
January, and then they wanted to play in some all star games 
beyond that. 

It really made it impossible for them to stay in school. 

I think also another help would be to put restrictions on agents, 
limit the number of visits, and disqualify any who would offer 
money to players to sign contracts before they are drafted. 

Tie the number of scholarships a college may give out in any 
given year to the number of athletes who graduate the previous 
year. My idea here is to reward the colleges that encourage the 
athletes to finish and punish those who do not. 
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And, finally, provide athletes with counseling and some sort of 
informational program about agents, scouts, professional leagues to 
give them an idea what to expect bet use it is> for many athletes, 
something that obviously they had never been through before> and 
1 think at least if they have some information and knowledge of 
what to expect. I think it will make it a lot easier transition for 
them. 

Senator Specter. Thank you very much, Mr, Murphy, 
Mr, Murphy, Thank you. 

Senator Specter. I would like to turn now to Mr, Charles 
Granthami executive vice president of the National Basketball 
Players Association, Prior to joining the league, he was director of 
admissions and financial aid at the Wharton School* where he re- 
ceived his MBA with concentration in labor, and he has both 
played and coached college basketball. 

Welcome* Mr, Grantham, We look forward to your testimony, 

Mr, Grantham, Thank you, 

Mr, Chairman* my name is Charles Grantham, and I am the ex- 
ecutive vice president of the National Basketball Players Associ- 
ation, I am pleased to have this opportunity to appear before the 
Senate Judiciary Committee to present the players association 
views on S, 610 t the Collegiate Student-Athlete Protection Act of 
1983, " 

On behalf of the players association, I would first like to publicly 
commend Senator Specter for the leadership he has shown over the 
last 2 years with respect to legislation affecting the application of 
antitrust laws in professional sports. 

He has, quite wisely in our view* consistently stated that Con- 
gress should not enact any laws which provide a whole ^1p exemp- 
tion from the antitrust laws for sports teams or leagues. 

The players association is most appreciative of his efforts in this 
regard. However, with all due respect to the Senator, the players 
association has concluded that it must voice strong opposition to 
the S, 610 and urge that this committee not recommend its. enact- 
ment. 

The players association has more than 13 years of experience in 
dealing with the precise issue which is before the committee today; 
that is, whether application of the antitrust laws to league rules 
governing the signing of college athletes is a positive or negative 
thing. Indeed, basketball faced the Herschel Walker problem in 
1971 when Spencer Haywood challenged the NBA rule which was 
substantially identical to the NFL's rule governing the signing of 
college players, 

POSSIBILITY OF BEING BLACKLISTED 

Senator Specter* On his challenge to that rule* did he face the 
kinds of action which Mr, Garvey has described: The possibility of 
being blacklisted or unduly lengthy litigation? 

Mr, Grantham. Yes; I think all athletes at that time faced that 
situation. The problem is that the length of an average professional 
career is always at stake, I think most athletes are concerned 
about being tied up in litigation for 4 or 5 years before he is actual- 
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ly able to play a ballgame. The impact on an athlete's career of 1 
or 2 years is more like 15 or 20 of the working man's career. 
So, at that point, yes, he did face that. 

Senator Specter. But he took it on? He beat the system, so to 
speak. 

Mr. Grantham. He beat the system* yes. 
Senator Specter. OK. Proceed. 

Mr. Murphy, You know, one thing I think might be important to 
note is that when Spencer Haywood challenged that* there was a 
competitive league. So, he had an alternative to the NBA. 

In most of the years that the NFL has had the rule* there has 
not been a competitive league. And really, if you do not play in the 
NFL in* the United States, you have no other alternative. So* I 
think that might have deterred some athletes from challenging 
that 

Mr, Grantham, Most definitely. 

Basketball has devised a workable solution to the problem. Our 
experience has convinced us that the antitrust laws do not pose 
any barrier to the establishment of fair rules in this area, and 
indeed, that these laws play a critical role in insuring that the 
rules which are adopted do not deny the rights of student athletes. 

The rule governing the signing of college players was an out- 
growth of two antitrust cases, the Spencer Haywood and Oscar Rob* 
ertson cases, that players brought against the NBA owners in the 
early 1970's. 

The rule was first established by an agreement that settled the 
Oscar Robertson case. The players association believes that the 
modified college eligibility rule agreed to in the Robertson case has 
been a tremendous success. It provides that any player whose high 
school class has graduated may renounce his remaining college eli- 
gibility 45 days prior to the annual NBA draft and thus become eli- 
gible to be drafted and signed by an NBA team that year. 

Initially, some colleges expressed a concern that this rule would 
cause a flood of players to leave school before they completed their 
college eligibility. In this case it has not happened. The fact is in 
each year in which the revised rule has been in effect, only a hand- 
ful of exceptionally talented basketball players have exercised their 
option to renounce their college eligibility and sign with an NBA 
team. 

As a result, the rule agreed to in the Robertson settlement has 
not had any adverse effect on the colleges. To the contrary, college 
basketball with its two network television contracts and record fan 
interest has never been more popular or prosperous than it has in 
the years since the Robertson settlement agreement has been in 
effect ^ 

Senator Specter. Do you think football is different from basket* 
ball? Do you agree with Coach Paterno or disagree with his asser- 
tion on that point? 

Mr. Grantham. No; I do not think it is different because you are 
still dealing with the concept of freedom of choice. We represent a 
microcoeii of the professional sports industry and I think propor- 
tionately you would not see the flooding of the gates that he is 
probably implying. 
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The reason why the NBA's revised college eligibility rule has 
been so successful is that it has benefited all of the parties affected 
by its operation. Student athletes, of course, have benefited from 
bein^ given the opportunity to decide for themselves in the particu- 
lar circumstances confronting them; is it was in their best interest 
to leave school early and sign with an NBA team, rather than risk 
a career ending injury while completing their college eligibility. 

Each year a few exceptional players, such as Magic Johnson, 
James Worthy, and Terry Cummings have determined that it was 
in their best interest to exercise this option. By the same token, 
other student athletes, such as Ralph Sampson, have benefited by 
the revised rule by having the opportunity to decide for themselves 
not to leave school early. 

^The right to choose when and for whom one will work is the 
basic right which the revised NBA rule preserves for all student 
athletes. 

Similarly, the NBA owners have benefited from the revised col- 
lege eligibility rule by gaining the opportunity to generate the 
heightened media attention and fan interest occasioned by the 
signing of college superstars, such as Magic Johnson, 

Indeed, even the colleges have benefited by virtue of the in- 
creased attention focused on their basketball programs as a result 
of such signings. The fans, of course, have gotten the best of all 
worlds, a vital, exciting college basketball program, and a dynamic, 
star-filled professional league. 

Senator Specter, Mr, Grantham, does the experience in basket- 
ball shed any light on whether more students graduated before the 
Spencer Haywood case or after, or does it make any difference* or 
do you know? 

Mr, Grantham, I do not think it makes any difference, I think 
what we have experienced 

Senator Specter, Do you have any statistics on it? How many 
players in the National Basketball League have graduated since 
the Spencer Haywood case, if you know? 

Mr, Grantham, I cannot give" you year by year statistics, I can 
only tell you that today approximately 55 percent of our athletes 
have degrees. Now, the difference is 

Senator Specter, Do you know what percentage had obtained de- 
grees prior to the Haywood rule? 

Mr, Grantham, I do not know definitely, but I think it was 
somewhere between 45 and 50 percent. 

We believe that the positive experience of professional basketball 
with the rule permitting student athletes to decide for themselves 
whether to complete their college eligibility demonstrates that 
* there is no need for a new antitrust exemption in this area. 

Moreover* the owners' antitrust exemption provided in S, 610 is 
completely unnecessary to accomplish the bill's stated goal of en- 
couraging student athletes to complete their college education, 

1 have been assured that league programs which truly only en- 
courage student athletes to get a degree would not violate an^ anti- 
trust law policy. Employee scholarships, programs reimbusing tu- 
ition expenses, and other educational benefits are available in 
many industries, but simply nonexistent in the NBA and most 
other professional sports leagues. 
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This is not because of any antitrust problem, but simply because 
the owners have no desire to provide such benefits. By contrast, the 
players association has participated in a number of programs de- 
signed to encourage NBA players and high school athletes alike to 
get a good education. No one knows better than the players associ- 
ation that a player's career is all too short and that success in later 
life is likely to be far more dependent on his education than upon 
his sports accomplishments. 

For this reason, the players association has participated in two 
separate programs designed to provide NBA players with college 
and career counseling, something that they need so badly. 

Even more importantly, however, is the problem of high school 
athletes who drop out of school with visions of a professional sports 
career. The players association is proud to be one of the cosponsors 
of a group that encourages high school student athletes around the 
country to chase the dream but to catch an education in the proc- 
ess. 

In sum, the players association opposes S. 610 primarily because 
we believe that our experience with college eligibility rules demon- 
strates the danger of giving league owners the authority to estab* 
lish whatever rule best serves their economic interests. 

Senator Specter. Do you think that if this bill were enacted the 
professional basketball league would change its practice and go 
back to a rule like the NFLs? 

Mr. Grantham, I think they would seek such a change. 

Senator Specter, You think they would? 

Mr. Grantham. Yes. 

Senator Specter. Why would they, if the current rule is working 
so well? 

Mr. Grantham. Well, I think the whole concept of depressing 
the value of a player is a resultant factor. If, in fact, you can con- 
trol rookie entry to the market you can reduce the price you pay 
for rookie player services. 

Senator Specter. But does not the league profit enormously by 
having Magic Johnson available earlier? 

Mr. Grantham. Yes, they do. 

Senator Specter. So, why would they want to go back to the old 
rule? 

Mr. Grantham, Because I think the concept of paying Magic 
Johnson a price to come out of school earlier is far greater than 
they would have to if he was drafted right out of school. 

Senator Specter. All right. Proceed, 

Mr. Grantham. Let me also shed a little light, on our system by 
citing a few statistics, if I might, which I think might be helpful to 
you. Today, about 400,000 high school players play high school bas- 
ketball. We got that from a source at the National Federation of 
High Schools. 

There are 1,253 four year-colleges, of which probably approxi- 
mately 15,000 college basketball players participate. Yet* we have 
about 40 rookies who make it into the NBA each year. And of that 
40, approximately 4 or 5 very talented individuals have renounced 
their college eligibility and have come into the league. 
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So, while I think the college coaches have a concern, I think they 
are overreacting when they say a flood of college athletes will turn * 
pro early. This is not a very realistic position. 

I think that the concept of legislation should be to encourage 
education not discourage competition. The problem is not the 
leagues rules, but it is education. As was pointed out early, young 
athletes are courted from 7th grade through 12th grade. 

The problem is educating them on their choice. We feel that edu- 
cation is really the problem, and I think that what we have done 
with the players association is to get out and help educate high 
school kids to help educate them about their choices. 

Legislation does not rive that education. 

Senator Specter. Did you cite a statistic as to how many college 

[>layers had signed prior to the time that their eligibility had 
apsed? 

Mr. Grantham. I did not hear you. . 

Senator Specter. Did you cite a figure as to how many college 
players had signed before their eligibility ended in college? 

Mr. Grantham. Yes; in 1976— from 1976 on, we have had 40 
players. 

Senator Specter. Forty? 

Mr. Grantham. Forty college players declare for the college 
draft. Today, I think there are about 26 still in the league. Most of 
them were No. 1 draft picks. The significance of that is that the 
No. 1 draft pick is most likely to make the team. 

Senator Specter. So, your guess is that if the NFL and the USFL 
did not have the rule, that there would be a very limited number of 
football players who would be signed early. There are very few 
Herschel Walkers around. 

Mr. Grantham. Exactly; ahd we feel very strongly that it is the 
very few talented individuals who could decide as a junior or a 
sophomore to renounce their college eligibility and then apply for a 
professional draft. 

Senator Specter. How does a student make the decision to re- 
nounce his eligibility without consulting with an attorney, if he is 
following the NCAA rules? 

Mr. Grantham. Well* we also think that is part of the problem. 
Go back to the whole concept of education and the NCAA rules, I 
think if we finally came to a conclusion, which is a realistic one, 
that like professional athletics, college athletics has become a very 
big business, primarily based on television revenues and other 
things, clearly there is a need for counseling at an early age, 20, 19, 
to help the student make wise choices. 

We should be realistic enough to realize that we should provide 
counseling for our athletes. Whether it is the NCAA providing it or 
whether it is the respective labor unions providing it, that type of 
counsel should be made available to them. 

Senator Specter. Thank you very much, gentlemen. We very 
much appreciate your being here. 

Mr. Garvey, we may not be right on schedule, but we got you out 
on time. 

Mr. Garvey. I appreciate it. 

Senator Specter. Which is something of a rarity in these hal- 
lowed halls. 
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We appreciate your being here, Mr. Garvey, Mr. Murphy, and 
Mr. Grantham. Thank you very much. 

[Mr. Garvey's prepared statement and material referred to 
follow:] 
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Prepared Statement of Edward R. Garvey 

Mr* Chairman* Members of the Subcommittee; 

My nam* is Ed Garvey* t serve as Ex-rutiv^ Director of 
the fJational Football League Players Association and President 
of the Federation of Professional Athletes* The Federation is 
affiliated with the AFL-CIO and is an umbrella group* made up of 
the NFL PA and three unions representing soccer players in the 
Major Indoor Soccer League* North American Soccer League and 
the American Soccer League* I appear here today with Mark 
hurphy. Redskin Player Rep and NFLPA executive Committee 
Member* in opposition to 3. 610* 

We appreciate your invitation to testify today* At the 
outset* I should make it clear t^at we do not represent 
athletes with college eligibility remaining* Of course* none 
of your other witnesses do either* I intend no criticism of 
the Committee for not inviting a spokesperson for the athletes 
affected by this proposed legislation because unfortunately 
there are no elected representatives a t the college level* 
Because nearly all our members were so-called amateur athletes 
governed by NCAA rules* we do have a degree of expertise* 
however* We do not have a direct stake in the outcome* but we 
feel strongly that this legislation is not in the best 
interests of the college athlete* 

The NCAA* as the representative of management in 
college athletics* will undoubtedly want to protect its client 
by making certain no one dilutes its television package* Great 
coaches are great recruiters and therefore the American 
Football Coaches Association may support S* 610* After 
recruiting talent at the high school level* no college coach 
wants to see his talented player leave for the pros until his 
four year eligibility has expired. Loss of a super star would 
mean' a losing season* & missed bowl appearance* less money for 
the school and maybe- the coach's job* Host college coaches 
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obviously want tho NFL. USFL* NBA to stay away* The reaction 
to Herschel Walker's signing was predictable* The coaches 
announced that USFL scouts would be barred from their campuses. 
Maybe if they can't see them the problem will disappear* The 
college coaches and the USFL will reconcile. o£ course, because 
they depend on each too much to do otherwise* The college 
coaches run the pro football farm system. The coach benefits 
in this symbiotic relationship because he can promise the 
likelihood of a pro ca*">er to an impressionable hi9h school 
athlete* using the placement o£ previous players in the NFL or 
USVX as evidence to support his claim* Unfortunately* cor a 
majority o£ the highly recruited high school Eootball players* 
this promise is empty and far too many end their college days 
with no degree and no pro career. 

The NFL and USFL would welcome unrestricted Ereedom to 
adopt any rules they so desire without fear of court review* 
S* £10 would afford them such an opportunity* 

If S. 610 is enacted, millionaire owners can r.zke tae 
rules* relax the rules* make exceptions to the rules and no one 
cr>uld challenge their arbitrary actions* S- 610 wouic not 
protect the universities* coaches or athletes* It would merely 
sanctify an£ rules the leagues wish to adopt arbitrarily on the 
subject oE recruitment - whether they were reasonable* whether 
they provided cor hardship provisions* due process or not* 

Thus* management - KCAA* NFL* USFL* Coaches ~ undoubt~ 
eyly applaud the bill- They wov ,d benefit but the athlete 
would suffer* 

It* Current League Rules 
Ever since the Spencer Kaywood decision ( Denver Rockets 
v. 1 All-Pro Management * Inc** 325 F . Supp* 1049* 1971)* the NBA 
has'allowed its teams to draft college athletes with remaining 
eligibility* Given the popularity of college basketball today* 
It would appear that college basketball has survived that 
decision *uite well* 
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The NFL ha* Ignored the Haywoo d decision. Their 
attorneys privately admit that current NFL rules would not 
withstand court challenge* but no efforts have been made to 
comply with the law* Their attitude has always been * "let 
them challenge us* We have more money than they do** 1 

Baseball* hockey and soccer have no requirements 
regarding college eligibility* Baseball merely requires a high 
school diploma* the other sports have no requirement that a 
prospective athlete acquire a degree* The NASL does not 
automat cally allow high school students to join the League 
butr in the case of financial need* sensible exceptions are 
made* 

Only the :. + L stands aocve the law* ignoring financially 
needy players and the law of the land. The LPSFL apparently 
wishes to emulate the NFL now that tht new league has picked 
off its prize* No exceptions are or will be allowed Should 
S* 610 be enacted, once an athlete enters college he cannot 
play in the NFL for four years if he completes his eligibility! 
five years if he drops out. No matter if a Willie Young is 
forced to seek employment to support his family* The NFL says 
let htm QO to Canada. Why* they ask* should we jeopardize oar 
wonderful farm system simply because an athlete is in financial 
need? 

Now that the USFL has taken the number one college 
athlete* they are ready to make peace with the college coaches 
once again. They too wish to implement an illegal group 
boycott against a i 1 athletes who enter college. Almost every 
USFL rookie has yet to finish college and get a degree, is it 
any less injurious to interrupt a senior year than a junior 
year? Or, isn't it obvious that "eligibility* is the key to 
S* 610 - not education. 

The Karch 4, 1983 edition of USA Today carried this 

story; 



43- 



44 



"During a meeting between USFL and AFCA 
{American Football Coaches Association)* * , 
USFL Commissioner Chet Simmons pledged the 
league would not sign underclassmen while new 
eligibility rules are being written* 

"College coa:hes, in turn* welcomed USFL 
scouts bach at -.sir schools* 'We didn't 
want a war arid certainly the pros don't tfant 
a wjt against us* we' r ■> t he i r f ar ^ c 1 Ltbs^ * 
said coach George Hcl'ntyriT. rt (t^'hasTs* 
added * > 

Isn't it wonderful that two groups could get together so 
amicably and agree upon a group boycott? In our Judgment* this 
combination or contract in restraint of trade is a per se 
violation of the £her-ian Act, Sorely* i£ the NFL draft* 
unilaterally adopted* was declared a violation of. the Sherman 
Act in Smith i v. Pro Football* Inc * 543 F*2d 1173 (D*C, Cir, 
1978), an agreement by a multi-employer association and the 
college coaches to prohibit a group of citizens from seeking 
employment at what they do best* makes the NFL draft seem 
almost benign* 

The USFL position seems absurd to me* Willie Young* a 
man in financial need* was not allowed to play for the Chicago 
Blitz ever* though he had a signed contract* in addition to 
voiding Young's contract* Chet Simmons said he "invalidated 
some 200 contracts" because players had eligibility remaining* 
He limply explained his approval of the Walker contract by 
explaining that the situation was "unique** and **ex traoedinary" * 
In case those adjectives are not self-explanatory* Simmons went 
on; 

M A*very* very special and unique set of 
circumstances, Korschel is physically* 
mentally* and every other way ready to play 
pro football*" 

Is that the test? That a player be "physically* 
mentally a-ir, every other way* ready to play? We all know it is 
no** All he means is* "it w*%s Convenient* expedient* lucrative" 
and a great stroke" for the league and the USFL Owners to sign 
KerscheX* No one tested Willie *oung or the 200 other 
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disallowed players For readiness. Unfortunately for Mr. Young* 
the USFL owners did not need him* he needed them. 

It's back to "business as usual" in football if 
Congress should enact S. 610* And* the NBA would be quick to 
follow the USFL and NFL. Quick* that is# unless the popularity 
of college hall threatened the NBA. Then in their own 
self - interest * they would again recruit college players* 

The punt is that S. 610 does not set standards, it only 
grants the right to be arbitrary and capricious to the 
professional sports leagues. 

lit. NCAA TODAY 

Before we examine the fairness or unfairness of the xfl* 
aqd USFL rules* rules whJch sould be legalised by S. 610* we 
must take a quick look at the expressed goal of S. 610 and the 
treatment of "NCAA eligible athlete". 

First* the NCAA monopolises college athletes. Rules 
are made which impact on athletes* not by athletes* but by 
university management representatives. The rules are made t"* 
protect the athletic program of the mem^r schcoi*>. Two 
sports are prof i taole : footbal 1 ano^ oaske tbal 1; therefore * 
most of the attention focuses on these two sports. Anything 
that would impact adversely on the college profit picture will 
become a major issue for the NCAA* 

<Jreat high school footoall and basketball players do 
n^t choose their sc tools as th.e non-athlete does. They are 
recruited by as many as three hundred colleges. Our colleges 
and universities would not invest in their recruiting program 
unless there was a return on investment. That return comes in 
the form of gate receipts* television revenue and alumni 
contr ibtulo-is. It is a business. 

Like the - FL > the NCAA seeks a limited form of 
"competitive balance" not through a professional draft 
(although **e would not be surprised to see one soon)* but 
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through a limitation of scholarships or ^grants-in-aid* awards. 
For football* the limit is 30 grants-in-aid Cor freshmen* a 
total of 8Q £<>r the football program. Financial need is not 
tha first consideration. Talent comes first* 

Second* the NCAA protects its members by making s u re 
the schools are not too good to the athletes* They carefuily 
limit their pay and they ££Ohibit a scholarship that runs for 
more than one year* these rules* viewed objectively* are 
designed to guarantee free services for money-making 
businesses* It is a repeal of the minimum wage law in the name 
of "sport" or "amateurism"* 

In the '60'si athletes upset by exploitation* demanded 

four-year scholarships and* for awhile* many schools gave in. 

But the NCAA changed that. Now the rule reads: 

"Sucn aid shall not be awarded for a period 
in excess of one academic year," 

Elaborate rules prohibit cr limit any payments. And why? To 

savti money for the schools. 

We believe it is unconscionable to limit these 
athletes to one-year scholarships. What if he or she is too 
injured to continue performing? Why should the athlete, who 
raises money for the school* be denied the security of Knowing 
that he or she can finish his/her education? 

What about injuries? What does the NCAA provide for 
the permanently disabled player? We have searched the NCAA 
Rules and have found nothing that requires a college to 
continue medical payments or to continue the "scholarship" of 
an injured player* A recent case is instructive on the 
attitude of members* When a college athlete was crippled 
as a result of an athletic injury* he sought protection under 
the slate workers Compensation statue* The rchool fought 
against the athlete, and unfortunately* won. Thanks for 
choosing our school* thanks for raising money for us* but 
please don't expect to complete your degree at our ekpense or 
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obtain workers Comp benefit* to help you the rest of your 
Life, 

IV, Honey In vol ved 
Virtually every day the papers carry news of the 
college sports business. p*nn State and Nebraska will play the 
first "Collegiate Kickoff Classic* at Giants Stadium in New 
Jersey, Why did the NCAA permit a rales change to allow en 
August game? ^ Both schools will receive $500*000 each, A 
player permanently disabled in that game will not receive any 
portion of his school's share. Assuming 80 grant-in-aid 
players on each side, each player will generate over $6*250 for 
alma mater before the "regular season* gets under way, Penn 
State's grant-in-aid will be repaid after the second game* 
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i „ Yesterday the papers reported that Orlando's Tangerine 

BoWl has been renamed the "Florida Citrus Bowl" because the 
ci/trus industry paid $250*000 for the name change. 
Participating schools will receive $500*000 each next year - 
up from Auburn and Boston college's anemic $350*000 this year. 

Some estimates Indicate that of Herschel Walker was 
responsible for generating $8 million in income for the 
University of Georgia, what was Herschel paid? A 
grant-in-aid . 

Television has altered our concept of amateurism. The 

NCAA television figures are instructive: 

1970 - 1975: Average $6,6 million 

1975. - 1978: Average $15 million 

I960 - 1961; Average $31 million 

1982 - 1985; Average $70<3 million 

Those figure do not include the millions of dollars 
paid to the Big 10* SEC* ACC and other conferences nor does it 
cover many of the so-called Independent schools. 

Yesterday's paper announced that the East 
Conference signed a new $* 8 million three-year TV contract with, 
tietrosports* In addition* the Big East* which did not even 
exist five years ago* will receive $9*8 million from CBS and 



9 

ERLC 



52 



48 



NBC. Each a£ the nine school* will receive ovet one million 
dollars per year. The same paper announced cable TV coverage 
of NCAA women's basketball games. 

College athletics is big business. What S. 610 
suggests, is' that big pro sports monopolies should leave 
co^le^iate sjports monopolies alone. 

1 V. Goals of S. 610 and Reality 

The stated purpose of S. 610 suggests a concern about 
education of our "student-athletes" # Why single out athletes? 
Let's concern oirself with all students. 

But let's see how S. 610 would impact on the stated 
goal, over the past 20 years* our study of Che educational 
background of NFL players indicate that 66 percent of the 
players in the NFL did not receive their college degrees. 
Estimates of the percentage of non-degree players in the NBA 
reacnes 85 percent, of courser because of the NFL's rules* 100 
percent completed their NCAA eligibility requirement, once 
again, eligibility not .college degrees was satisfied* 

It Ls apparent that the goal of S* 610 would only* 
protect "eligibility** not advance the goal of obtaining a 
degree* Senator Specter suggested that there is "substantial 
public interest m a policy to encourage student-athletes to 
finish college** If so* let us suggest mandatory . rants- inlaid 
that extend until the student-athlete "finishes college" 
whether he is cut or injured. Me pledge to vork with you in 
this area < 

Secondly* there is no reason to delegate unrenewable 
power to professional sports leagues who have demonstrated they 
are not concerned about athletes finishing college. The ^ 
concern of the NFL is to Keep its farm system operative and to 
keep its draft functional. And why should they care? They are 
in business to make money not to educate athletes, Me conclude 
by suggesting that there are serious constitutional issues 
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involved* and we would be prepared to submit a more extensive 
memorandum on these Issues should the Committee so desire* 

VI* A Proposal 
We propose the following? 

Withdraw S. 610 and rewrite it with the following 

* suggestions Incorporated i 

1, Require. the NCAA to eliminate its 
prohibition on four-year grants- 
in-a id ; 

# 

2* Require workers Compensation 
protection for all collegiate 
athletes: 

3, Apply \he minimum wage laws to 
college athletes; 

A. Allow those collge athletes in 

financial- need to seek professional 
employment whenever they desire, 

5. Provide financial aid to athletes 
past four years of eligibility in 
recognition of the rigorous time 
demands o£ big time college athletes. 
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Rrepared Statwekt of Mwk H. Murphy 

Mr* Chairman* Members of the Subcommi tt*er 

My name is Hark Murphy* I am a graduate of Colgate 
University and have been in the NPL for six years. Currently I 
serve as the Player Representative of the Washington Redskins 
and I am a member of the NFLPA Executive Committee. I am an 
MBA student at American University, and this is the fifth 
off-season I have been in school* I am in my last semester 
now. t believe very strongly in college athletes getting a n 
education* but I do feel very strongly they need to be 
protected. I don't feel that giving a professional sports 
league an antitrust exemption to set the rules is the best way 
to protect them. 

One thing that has always distressed me is the low 
percentage of college graduates in the NFL* about 34 percent. 
I think the athletes themselves are often to blame. I think 
they are a little naive* they believe they can play football 
forever* and they don't really think about the chance that they 
may get injured or cut. j Obviously* those risks are very real 
in an industry with a 4.2 year average career. I think the 
schools are also to blame for putting so m&-,± demands and 
pressures on the athletes* and some of the programs they put 
them into really don't have the athlete's best interest at 
heart. The time demands on a college athlete are tremendous. 
Prom late August through December for the season* and* the 
month of January for oowl gam«si the average player spends 6-8 
hours per day playin9 and practicing. 

I think the professional teams are at fault. Scouts 
come around and make promises to players and make them believe 
that it is going to be an easy time for them to make it in the 
NFL. They demand testing to suit their schedule* not the 
athlete's. I think the agents that come around are at fault 
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with the promises* gifts* and money* They also hurt the player 
by talcing his mind off of education* 

Even though the NFL watts until a player's eligibility 
is overt only 34 percent of our members are graduates. The 
rule has not worked to protect the athlete. Only the nfl and 
the col 1 , jes have benefited* 

All this to say that playing colleQe football is nearly 
a full-time job from the first of September right through exam 
time. It is hard enough to kt grades up without all the 
other distractions. After the football season* you try to 
catch up in the second semester only to be confronted with 
Spring practice* It is extremely difficult for athletes to 
carry a full load and graduate in four years. As a result* 
many athletes take light loads and plan to g*t their degrees in 
five years, unfortunately* the grant-in-aid stops after four 
and all too many never complete their education. 

The NCAA seems more concerned with its money-making 
sports than with actually encouraging athletes to complete 
their education. 

I often wonder* Mr. Chairman* why "amateur" status is 
so important when it comes to sports. Would a student in the 
college band or orchestra be disqualified if he or she played 
professionally in the summer months? Of course not. But the 
athlete who would get paid to play seems to be violating some 
unwritten moral code. 

I see no way in which this bill would advance the goal 
of obtaining degrees for student-athletes* It really protects 
the leagues and th-? athletic programs without encouraging 
schools to pay more attention to the athlete's education. 

lyr. Chairman* I have several suggestions for helping 

the student-athlete. I submit them for your consideration; 

1. Kake scholarships four years* or possibly 
even longer because of the red shirt 
problem. I would also make grants-in-aid 
available for athletes who come back after 
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they have been in the NFL or USFL to allow 
them to finish their education. The 
objective should be to make sure that the 
Athletes get an education. The colleges 
who profited by their performance should 
help tfrem complete the process* 

2* Some sort of increased injury protection is 
necessary* < One of the things that worries 
college athletes is a career ending injury 
in collage. "If I get hurt now* I'll never 
get a chance to play professional ball*" 

3* Limit the number of times that scouts can 
visit colleges* That would eliminate many 
hours on the field that could be devoted to 
studies. 

4. Limit the number of college ail-star 
games athletes can play in. I know 
many athletes who drop out o£ school 
their senior year. Spring semester 
because they are going to play in 
a bowl game and all the all-star games. 

S* Put restrictions on agents. Limit the 
number of visits and disqualify those 
who offer noney to players to sign 
contracts. 

6. tie the number of scholarships a 
college may give out in any given 
year to the number of athletes that 
graduated the previous year. Reward 
those colleges that encourage the 
athlete to finish and punish those 
who don 1 t* 

7. Provide athletes with counseling and 
some sort of informational program 
about agents* scouts* professional 
leagues* and what to expect* 

In conclusion! Herschel walker's signing got a lot of 

publicity* and while I may be naive* I really don't think his 

signing is going to set off a lot of others* there will be no 

stampede* It is just a case of a new league in its first year 

trying to establish credibility. An exceptional athlete was 



available* I don't see more than a handful signing before 
their eligibility is over in any given year* 
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Prepared Statement of Charles Grantham 

Chairman* my name is Charles Grantham* I am the 
Executive vice President of the National Basketball Players Asso- 
ciation and I am pleased to have this opportunity to appear before 
the Senate Judiciary Committee to present the Players Associa- 
tion's views on 5*610, The Collegiate Student-Athlete Protection 
Act of 19B3. 

On behalf o£ the Players Association! I would first like 
to publicly commend senator Specter for the leadership he has 
shown over the last two years with respect to legislation affect- 
ing the application o£ the antitrust laws to professional sports* 
He has* quite wisely in our view consistently stated that Con- 
gress should not enact any laws which provide a wholesale exemp- 
w*,jn j.rom tiw antitrust, laws i^r sports teams or leagues* The 
Players Association is most appreciative of his efforts in this 
regard* However, with all due respect r the Senator* the Players 
Association has concluded that it must voice strong opposition to 
S,610 and urge that this Committee not recommend its enactment. 

The Players Association has more than 13 years of expe- 
rience in dealing with the precise issue which is before the Com- 
mittee today — that i s, whether application of the antitrust laws 
to league rules governing the signing of college athletes is a 
positive or negative thing. Our experience has convinced us that 
the antitrust laws do not pose any barrier to the establishment of 
fair rules 1* this area and* indeed, that these laws play a criti- 
cal role in ensuring that the rules which are adopted do not tram- 
ple on the rights of student athletes, T would like to review 
briefly the history o£ the NBA's existing rule on signing student 
athletesr because I believe that this history will convince the 
Committee that the antitrust exemption contained in S.610 is not 
only unnecessary! it is bad public policy. 

Over 13 years agor a major effort was begun by the NBA 
players to challenge a number of league rules whit., severly 1 im- 
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tted the right of professional basketball players to bargain free- 
ly for their serviced t ri an open and competitive marketplace* One 
of these roles barred the NBA clubs from signing any player who 
had not exhausted his college eligibility! whether or not that 
player had any desire or intention to attend collge* Two suits 
were filed in the early 1970's challenging this rule on the ground 
mat. it violated the antitrust laws* in one suit* which w as filed 
by Spencer Haywood in 1971* a federal court in California held 
that the NBA's rule was overbroad and unfair* in violation of the 
antitrust laws* 1 Following this decision* the NBA modified its 
rule oy creating what became known as the "hardship" exception* in 
which a student athlete could become eligible for the NBA draft if 
he demonstrated that it would impose a hardship upon him to com- 
plete his college eligibility* 

The other more broadly-based antitrust suit filed 
against the NBA in the early 1970's was the Oscar Robertson case* 
a class action instituted on behalf of all NBA players* challeng- 
ing both the proposed merger between the MBA and the ABA and a 
variety of league pules which suppressed competition for players* 
In a 1975 decision* a federal district court found that the NBA 
rules in question appeared to be blatant violations of the anti- 
trust laws* 2 and this decision convinced the NBA owners to try to 
settle the case* The ensuing negotiations culminated* in 1976* in 
what is now referred to as the Robertson settlement agreement* 
Among other things* this agreement established the modified col- 
lege eligibility rule and free agency system which is in effect in 
the hba today * 

The Players Association believes that the modified col- 
lege eligibility rule agreed to 5 r% Robertson has been a tremen- 
, dous success* It provides that any player whose high school class 
ha& araouateo nay renounce his remaining college eligioility 45 

1 rbrtvpr Rockets v* All-Pro Management* Inc .* 325 F. Supp* 1049 
(C*D* Calif* 1971K 

2 Robert son v* H&A* 369 F . Supp* 867* 893~96 (S*D* N.Y* 1975), 
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days prior to the annual NBA draft and thus become eligible to be 
drafted and signed by an NBA team that year* initially* some col- 
leges expressed the concern that this rule would cause a flood of 
players to leave school before they completed their college eligi- 
bility* This has not happened* The fact is that* in each year in 
which the revised rule has been in effect, only a handful of ex- 
ceptional ly talented basketball players have exerci sed their 
option to renounce th?lr college eligibility and sign with an NBA 
team. As a result* the rule agreed to in the Robertson settlement 
has not had any adverse effect on the colleges* To the contrary* 
colleOe basketball* with its two network television contracts and 
record fan interest* has never been nor** popular or properous than 
it has in the years since the Robertson settlement has been in 
effect. 



rule has been so successful Is that it it ha benefitted all of 

the parties affected by its operation* Student athletes* of 

course* have benefitted from being given the opportunity to decide 

for themselves whether* in the particular circumstances confront- 

* 

ing them* it was in their best interests to leave school early and 
sign with an NBA team* rather than risk a career-ending injury 
while completing their college eligibility* Each year a few ex- 
ceptional players* such as Kagic Johnson* James worthy and Terry 
Cummings* have determined that it was in their best interests to 
uAurcise tms option. By the same toxen* otner student athletes* 
such as Ralph Sampson* have benefitted by the revised rule by hav- 
ing the opportunity to decide for themselves not to leave college 
early* The right to choose when and for whom one will work is a 
basic right which the revised NBA rule preserves for all student 
athletes* 

Similarly* the NBA owners have benefitted from the revised 
college eligibility rule by gaining the opportunity to generate 
the heightened media attention and fan interest occasioned by the 
signing of college superstars* such as Magic Johnson. Indeed* 



The reason why the NBA 1 s revised college eligibility 
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even the collegia have benefitted by virtue of the increased at- 
tention focused on their basketball programs as a result of such 
signings. The fans* of course* have gotten the best of all 
worlds: a vital* oxcitinT col leg t at* 1 bask*? tbAl 1 prngr^m and ft 
dynamic, star-fill ed professional league • 

Significantly* no group — not the colleges* not the 
athletes, not the NBA owners* nor the basketball fans — has com- 
plained about this revised college eligibility rule* which has 
been in effect since 1976, 

Me believe that the positive experience of professional 
basketball with a rule permitting student athletes to decide for 
themselves whether to complete their college eligibility demon- 
strates that there is no need for a new antitrust exemption in 
this ar»a. To the contrary, it is only because the antitrust laws 
prevented the NBA owners from continjing their blanket restric- 
tions that the present equitable systan was agreed to. 

ins Players Association firmly believes that there is no 
merit to the claim that professional sports is somehow different 
from other businesses and that sports team Owners — rather than 
the marketplace -- should he trustpd to look out for the best in- 
terests of fans* players* competitors* and the public* The fact 
is that professional sports today is a big business which brings 
in more revenue than either the recording industry or the movie 
industry* As such* it is entirely appropriate* and necessary* 
that sports team owners be subject to the same antitrust restric- 
tions which preserve competition in other businesses. As the NBA 
experience demonstrates* sports team owners* when left to "regu- 
late" players* rights, will adopt the most burdensome and anticom- 
petitive restrictions possible. The owners simply have too great 
a financial interest in the question of signing collegiate players 
to expect them to adopt a rule that is fair to the players. 

Moreover* the owners* antitrust exemption provided in 
S*610 is completely unnecessary to accomplish the bill's stated 

si 
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goal of "encouraging" student athletes to complete their college 
education. League programs which truly only "encouraged" student 
athletes to get a degree would not violate any antitrust law or 
policy* Employee scholarships* programs reimbursing tuition ex- 
penses, and other educational benefits available in many indue" 
triesr are simply nonexistent in the MBA and most other prof et - 
sional sports Leagues* This is not because of any antitrust prob- 
lem, but simply because the owners have refused to provide such 
benef its, 

u j- v ij.ii- f'j »t . cm Play** rs hss \ at ion has p<ar ti Ci pdted 1 n 
a number of programs designed to encourage NBA players and high 
school athletes alike to get a good education* No one knows bet- 
ter than the Players Association that a player's career is all too 
short and that his success in later life is likely to be far more 
dependent upon his education than upon his sports accomplishments* 
For this reason, the Players Association has participated in two 
separate programs designed to provide MBA players with the college 
and career counseling that they so badly need* Even more impor- 
tantly, however, is the problem of high school athletes who drop 
out of school with visions of a professional sports career dancing 
in their heads* The Players Association is proud to be one of the 
co-sponsors of a group which visits high school students around 
the country to stress the importance of getting the best education 
possible. Programs like these, which ar* truly designed to "en- 
courage" young athletes to complete their education, do not pose 
any antitrust problem- It has only been when the owners have 
tried to use the pretext of encouraging athletes to complete their 
education as an excuse to supress competition that the antitrust 
laws have quite properly come into play* 

In sum. the Players Association opposes 5*610 primarily 
because we believe that our own experience with college eligibil- 
ity rules demonstrates the danger of giving league owners the 
authority to establish whatever rule best serves tneir own eco- 
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nomic interest** Application of the antitrust laws* as modified 
by collective bargaining whore appropriate provides the best 

JvVciupi iu) £ a tt ruic:a Ln Liil=j oLva. UuJ«f tPiis sy^ttf.n* 
legitimate ancouragerasnt to student athletes to complete their 
education can be provided* the rights of players car be protected* 
and the needs of the colleges can be fultUledr without granting 
sports team owners any new antitrust exemption. 

Senator Specter. I would like to now call Steven Ehrhart* Esq., 
general counsel of the U.S. Football League. Mr. Ehrhart, we wel- 
come you here to speak on behalf of the U.S. Football League. As 
we said earlier* we had hoped that Commissioner Simmons could 
have been with us. We hope to hear from him yet, but we do wel- 
come you here. 

Your full statement will be made part of the record, and you 
may proceed- 

STATEMENT OF STEVEN E. EHRHART, COUNSEL TO THE COMMIS- 
SIONER AND DIRECTOR OF ADMINISTRATION, U S. FOOTBALL 
LEAGUE 

Mr. Ehrhart. Thank you, Senator. And Mr. Simmons did au- 
thorize me to say that because of a longstanding commitment that 
he had prior to the invitation that— but he certainly would wel- 
come a later appearance, as t think your staff had suggested. 

However, I think I am particularly in a good position to be able 
to comment on this. My role with the league is not only counsel, 
but director of administration, and also secretary of the league. 

But my background is having been a college coach and also after 
I finished my legal degree, I did serve as a sports lawyer and did 
represent a number of young men as they made their transition 
from the college ranks to professional football. 

No. 1, I would just like to highlight a few things that have been 
said here. The league's position on the legal implications of the un- 
dergraduate signings, I think we took painstaking efforts to insure 
that our legal position was accurate. As you pointed out* we did 
review in detail the legal opinion that Mr. Manton had furnished 
to us. We had two outside, independent opinions* and also since 
that tirfe 

Senator Specter. What were those outside opinions? Did they say 
unequivocally that the NFL rule was violative of the antitrust 
laws? 

Mr. Ehrhart. Yes, Senator Specter. As it is applied, it is across 
the board; it is either a black or white situation. There is no leeway 
in the rule, and I do have a copy of the rule here which is the same 
exact wording as the NFL has. 

Senator Specter. Would you be willing or would you be comfort- 
able in providing us with copies of those opinion letters? I do not 
press it at all. I only ask if you would be willing. 
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Mr. Ehrhart. 1 could certainly— what 1 would do is have the law 
firms they were furnished to as in-house working papers — but 1 
will have them deliver direct statements to your staff 1 would have 
no problem with that. 

Senator Specter. Well* if you would really feel comfortable in 
doing that, we would like to see them, 

Mr. Ehrhart. That is fine- We— because, quite frankly, since the 
signing* we have been contacted by numerous legal scholars— in 
fact, there is a group of law professors, 1 believe* in Michigan who 
have been preparing over the last 8 months a Law Review article 
on a hypothetical Herschel Walker versus the NFL. And they have 
done painstaking research to point out that he would win the case 
hands down. 

And 1 think the reason that they all state this, Senator, is be- 
cause of all the evidence that has been in the public domain in the 
last 3 jjears. Quite frankly, NFL coaches and talent scouts stating 
that this young man should be playing right now, so that the evi- 
dence that would have been elicited at any trial would have been 
clear. 

In other words* there were statements from such noted people as 
Don Shula and Gil Brandt that, hey, this young man should— can 
play right now, and he is better than half the backs in the NFL at 
that point. 

So, the type of evidence that would have been presented at any 
trial would have been unequivocal. We could not have presented 
any evidence to point out that this young man is not capable, 
either physically, mentally, or emotionally to play, when everybody 
had made those statements over the last 3 years. 

And, in fact— and maybe 1 will digress here for a minute. When 
we had this meeting in Dallas— and 1 would like to clear that up. 
Evidently Coach McClendon was not able to attend that meeting, 
but Commissioner Simmons and 1 did appear at that meeting. And 
the coaches association was represented by Coach McClendon, their 
executive director, and two other coaches, Emery Bellard of Missis- 
sippi State and George Mclntyre of Vanderbilt, and there were 
three conference commissioners there, the commissioners of the 
Big Eight, the Southwest Conference, and the PAC 10. And the 
statement that was referred to earlier in the earlier witnesses here, 
that was a joint statement entered into by those individuals and 
released to the press in Dallas. 

So 1 am not quite certain of what the situation is now. 

Senator Specter. And the import of that statement was what? 

Mr. Ehrhart. The import— what we did talk about, -and 1 will 
skip to the back of my statement here, Senator; what the league's 
posture is in this matter is fairly clear. We want to obey the law, 
quite frankly. We do not want to get into a position where we deny 
the rights of a young man which can be proven clearly to us. 

And I think in this situation, we are not going to duck the issue; 
we are going to face right up to it. 

Senator Specter. Did you reach a truce with the coaches associ- 
ation? 

Mr. Ehrhart- What we discussed with them— and we went in a 
foil day's conference with them. We pointed out the legal ramifica- 
tions. They also had sought legal advice, and their advice agreed 
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with the advice that had been furnished to us. There are going to 
be situatiotis where we cannot run away and hide from this issue. 
What we talked about was how can we coalesce our positions and 
work together on coming out with something that will be lawful, 
follow the rules, but also carve out the areas where, if this is a par- 
ticular situation, where the case of a Willie Young comes up, how 
do we handle it? 

We just cannot simply say no to a young man like that. So we all 
felt that by working together with the committee— an J in fact, 
Wyles Hallick, who is the chairman of the NCAA college-pro liai- 
son committee and outgoing commissioner of the PAC 10, agreed to 
chair a committee which would work toward the promulgation of 
some type of procedure which would protect the college situation. 

Now, I have no disagreement with what Coach Paterno said this 
morning. In fact, 1 agree with him, that the coach himself is in the 
best position to make an evaluation of whether a young man is 
physically, emotionally, mentally, or from an experience point of 
view, ready to step into professional football. 

Some of the suggestions 

Senator Specter. Do you have a copy of the statement you the 
released? 

Mr. Ehrhart. I may have it here. I will dig it out and furnish it 
to the staff. It was a joint statement released by those parties 
there. 

Senator Specter. What did it say? 

*Mr. Ehrhart. It basically said that pending the continuing ef- 
forts of a joint committee which would be chaired by Mr. Hallick, 
that we would continue to enforce the current rule, but that every- 
body realized 

Senator Specter. Which rule, the Walker rule or the pre-Walker 
rule? 

Mr. Ehrhart. The player eligibility rule that is in existence in 
the NFL and the USFL which flatly prohibits going forward with 
jany signing. 

Senator Specter. So you agreed to forgo further signings? 

Mr. Ehrhart. That is correct. We agreed- — 

Senator Specter. How could you do that if you felt that rulo vio- 
lated the antitrust laws? 

Mr. Ehrhart. Because there was an agreement that we would 
move forward with all due speed to work out a system that would 
be legal. 

Senator Specter. Have you not just entered into a multiparty ar- 
rangement to violate, the law? 

Mr, Ehrhart, I think that is a good point, and we were willing 
to take that risk, that we would move speedily *head in some com- 
mittee meetings within the next month to design a situation— I do 
not think there are any other young men out there right now that 
could have been in a position to take advantage or this years 
season. 

But we all realized that we had to move forward in a hurry on 
this. Some of the ideas that were kicked around at that meeting 
would involve the college coach at any determination of whether a 
young man is ready or not. It would involve a hearing process; in 
other words, the hypothetical might be that, say, some agent— and 
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we certainly shun* Coach Schembechler s and Coach Paterno's 
thoughts about eliminating the unscrupulous agent from the act. 

Senator Specter, Mr, Ehrhart* has any college player ap- 
proached the USFL and said* "I would like to negotiate a contract 
under the Herschel Walker precedent? 1 * 

Mr. Ehkhart, That is why we want to move cihead quickly. We 
have been threatened with. several law suits in the recent weeks. 

Senator Specter. So the answer is yes, some players have come 
forward and indicated that they wanted to sign a contract with the 
USFL 

Mr, Ehrhart. That is correct. We had a situation with another 
24-year-old, and I think Mr, Auler is going to refer to that, who ap- 
proached us and said that certainly he ought to have the opportu- 
nity; we discussed tbis with the coaches and they felt that* yes* in a 
situation like that we should have a procedure, whether it is a 
hearing process^in other words* if an agent comes to us, be he un- 
scrupulous or a valid guy* we refer it back to the college coach. 

In other words* we eliminate a problem, as Coach Schembechler 
was talking about, so that the coach does not have to follow his 
player around* but we refer it back to him. He meets and counsels 
with his player; then we get into some kind of a hearing process 
that the coach conducts. Another suggestion that we 

Senator Specter, Mr, Ehrhart* how can the USFL refuse to nego- 
tiate with a player who wants to talk to a USFL team, once the 
USFL has concluded that there is a legal obligation to do so? 

Mr, Ehrhart, Senator* that is exactly why we want to adopt a 
system that would be rational and reasonable and within the pre- 
cepts of the law. In other words* I believe that if we were ap- 
proached by an agent or a player* we have the right to determine 
whether he is ready to play football* and by establishing some 
rational guidelines and criteria, in that decision* the best individu- 
al who can put input into that criteria is the college coach himself. 

Senator Specter, But does the league have the right to make 
that determination? Is that not a question that has to be decided in 
open negotiations between that player and a team? 

Mr, Ehrhart, I think that what we have the ability to do is to 
utilize statistics and criteria* as the coaches were pointing out* that 
these players may not be ready and it would be a n experience 
level* just as my example* if you have to go to welding school to be 
able to handle the dangerous torch; that we have some type of pro- 
cedure where his coach — in other words, if Coach Paterno counsels 
with his player and states* hey* this player does not have the abili- 
ty* the mental maturity, or he needs further coaching and experi- 
ence before he would have the opportunity to statistically make the 
league. As Mr, Grantham 

Senator Specter, Does not that attitude materially undercut the 
league's credibility in having signed Herschel Walker? 

Mr, Ehrhart, No; because, as I pointed out, the evidence was out 
there. You know, you could not refute the evidence that this young 
man had the ability to play. It was clear. 

In fact, Coach Mclntyre from Vanderbilt at that meeting said 
that to think back on it, he has been saying for 3 years that this 
guy ought to— he is in a class by himself. He should be playing pro 
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ball now. So, in fact, the coaches had been making those state- 
ments that made the record clear that we had no choice. 

Senator Specter. Do not answer this question ifyou do not want 
to, but has no team in the USFL said to the USFL that it would 
like to negotiate with a specific player? 

Mr. Ehrhart. At this point in time? 

Senator Specter. At any point in time. 

Mr. Ehrhart. No; no team 

Senator Specter. No USFL team has said, we would like to take 
advantage of Herschel Walker's precedent by talking to X? 

Mr. Ehrhart. No; I think, Senator, that we have our own — the 
reason I pointed this out to Coach Paterno at our meeting last 
week: You can believe our position at this point because it is in our 
best interest to make certain that college football continues at the 
level it is. And quite frankly that may be that the colleges are talk- 
ing from a self-interest point of view and so are we 

Senator Specter. But, Mr. Ehrhart 

Mr. Ehrhart. But usually our self-interests coincide. 

Senator Specter. What you are really saying is that the Herschel 
Walker incident k a hit and run case. The USFL 

Mr. Ehrhart. No, no 

Senator Specter. Wait a minute; I want to finish the question. 
The USFL hit, got a great player, established great ticket sales, es- 
tablished great' credibility, and did so under the stated reason or 
perhaps the excuse that the antitrust laws compelled you to negoti- 
ate with Walker. Then, having completed the deal, you went back 
to the old system, the old farm system, without really being serious 
about the status of the law which entitled Walker to be signed. 

Mr. Ehrhart. Not true, Senator. That is exactly why we trav- 
elled to Dallas and we travelled last week to Atlanta, to meet with 
the coaches' people and devise a rule that would conform to the 
law and would have a hearing type of process that would actually 
recognize the law. And we are not going to run away and hide from 
this issue. 

And so we have stated we will enforce this player eligibility rule 
pending the meetings out of which we hope will come something 
that we all feel will be appropriate under current existing law. 

Now, if the legislation does pass — and as 1 pointed out in my 
statement, we certainly favor and perceive the goal of Senate bill 
610, and if we can accomplish that through legislation cr through 
an agreement with the coaches or the universities themselves— an 
idea that we threw around there was that the colleges themselves 
should designate an institutional representative, maybe a law pro- 
fessor, maybe someone at the university who could counsel and 
advise the young men and be the buffer in between agents and the 
professional leagues. 

So we are not running away and hiding from this issue. We want 
to bring it out of the doset instead of sweeping it under and say 
let's get after it. Let's design something that everybody can live 
with and go about the business of both college football and profes- 
sional football. 

I do not think we are antagonistic with the colleges at this point, 
but 1 think we have to balance the interests of fjose particularly 
exceptional young men. And when I say exceptional, I am referring 
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to the Willie Youngs or the people that have flunked out or do not 
have the academic ability or the financial ability to stay in college. 
Senator Specter. Mr Young just walked in, just in time for that 
accolade. 

Mr. Ehrhart* Oh, good* I have never met the young man, but I— 
but what I think we need to do is address the issues of those play- 
ers — and there are a lot of them out there— that have been denied 
the right to play in college, whether it is for academic reasons or 
financial reasons or age reasons* and that we cannot also deny 
them the right to play professional football. 

So if we have some type of an agreement with the colleges that 
would go through an orderly procedure that would involve the 
coaches— we certainly do not want to go around the coaches — that 
would involve the institutions and get into the criteria of when js 
an individual ready or not. 

And I know Mr. Auler will comment about Mr, Young, but quite 
frankly* there, when he had initially signed with our league, we 
were trying to work with the NCAA at that time about a modifica- 
tion of the rule. This has been going on since back last fall. 

But I think there needs to be some modifications which would 
make that rule legal, rather than having it be it all one side of the 
street. 

Senator Specter, Well* Mr, Ehrhart, I must say that the notions 
which underlie S, 610, which would enable the USFL to proceed le- 
gally under the Herschel Walker case, is greatly undermined by 
subsequent arrangements, because what you are really saying is 
that you do not intend to abide by the Herschel Walker rule, I 
have a grave question as to the good faith of the USFL in signing 
Walker, saying that the law compelled you to sign him, when you 
have just turned the tables, and are now saying you are not going 
to follow that precedent 

Mr, Ehrhart, I do not believe — maybe I am not articulating 
myself here. Coach Paterno even stated— and we have talked with 
him — that there are exceptions io this rule that need to be — wheth- 
er they need to be codified through Senate 610 or through a com- 
pact or an agreement with the colleges. What I am saying is that 
we would live and pursue the goals of 610* but we have to find a 
way to address the Willie Young situations. 

So, within the concept and the purview of rule 610, I think we 
need to adopt something that takes into account the exceptions, as 
Coach Paterno pointed out. So I think 

Senator Specter, But the USFL has concluded that the eligibility 
rule was illegal. That is why you had to sign Herschel Walker, 
Now that you've signed Herschel Walker, you go right back to the 
rule, 

Mr, Ehrkart, Well, that is correct, during the pendency of this 
time period as we address it. In other words, Senator let me give 
you a suggestion. The player eligibility rule, which is basically a 
one paragraph— you know, it is very hard and fast. 

We need to develop within that rule some alternatives; say, for 
example, if a player is 25 years old or a player has beei^ in the 
service or if his coach recommends him — this is a player that is — 
there are cases of a situation of a player who has flunked out of 
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three different schools. He cannot play in college* but under this 
current rule, we have to bur him too. 

So what I am saying is I think we are on the same page* and 
maybe it is my fault for not articulating properly— is that if we con 
modify this hard and fast player eligibility rule, we will certainly 
enforce that. 

But I think we have to have some mechanisms in there that will 
allow those kinds of players to come in. Now, the Hunter case* 
which was referred to earlier, that was outside the scope of the 
NFL player eligibility rule* but everybody just swept it under the 
carpet. 

So* in other words* the NFL did not enforce that situation with 
Hunter, but he did not — he was, quite frankly* thrown out of 
school. And so that is the reason why nobody made a big deal 
about it. So what we are trying to do i s bring it out on the table 
and let us get together with the coaches and let us recognize it. 

But we will enforce a legitimate player eligibility rule. So, we do 
not disagree with the concepts and the goals of 610. What I am 
saying is that jve simply have to modify our own player eligibility 
rule to allow the players* like N.r. Young) to be able to market his 
wares and pursue an occupation. 

Senator Specter. OK; thank you very .much, Mr. Ehrhart 

[The prepared statement of Mr. Ehrhart follows:] 
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Prepared Statement of Steven E. &*hart 

Mr. Chairman; On behalf of the United states Football 
League t ind its member clubs* I thank you for inviting us to 
present the views of the USFL with respect to S. 610. 

I feci I am in a particularly good position to make 
comment on this bill and the situation which the bill addresses 
as I have been a college football coach and a sports lawyer 
representing college football players making the transition 
into professional football* 

I would like to clarify the league's position on the 
legal implications of undergraduate signings and to outline 
the Uvjal principles which operate to limit the USFL*s dis- 
cretion <ina" authority to cont-rol the situation. This specific 
issue has been fueled by the signing of ITorschel Walker to a 
professional contract prior to the completion of his under** 
graduate studies. It is important to observe at this point 
that the majority of all professional football players have 
in fact signed professional football contracts prior to Ae 
completion of their undergraduate studies, Ouite frankly* 
the Herschel Walker situation as it relates to academic 
progress is the rule rather than the exception. There is a 
vast difference between the definition of -remaining football 
eligibility" and academic progress. When the USFL was faced 
with the potential challenge to a self -promulgated rule that 
unilaterally prohibits the right of a young man to seek a 
professional football contract prior to. the expiration of his 
"remaining football eligibility"* the league necessarily looked 
to current established legal precedent. 

The ba*ic policy of the federal antitrust laws is to 
prohibit improper restraints upon ^economic competition and 
opportunity. Although professional sports associations have 
been allowed a large degree of self-regulation and broad powers 
to determine an individual's access to the rewards o£ Comm^cia 
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sports activity# the judicial application or the Sherman Act 
to a variety of league nctivitie3 has served to limit loaguo 
diacrot ion and authority to tlutrrmint: the initial eligibility of 
part Unpuuts- 

As a ijuldo to mir niiialyisis of whether i ho current Wa^uc 

rule would withstand an antitrust ehal L'ngc * wc looked to the \ , * 

pri*CinlnnLa n *;l iib I L sh*nl in Mji^wotid v* the N^LL™l:lI P^J^tliaH \ 
h i\*™?}*?*- ^01 tr * s - *204 f 1 9 72J .i ntl to Unseman v. fr forjtd \ 

ir J?ilKf^ Ar V : 9^ ia, . i .9il' 4^ 9F Supp. 1315 (D-Conn 1977K Both cases \ 
involved the eligibility rules promulgated by the respective \ 
professional basketball and hockey leagues- in both cases, the \ 
rules restricting the economic opportunity of young athletes 
wore found to be violation of the Sherman Act despite the 
recognized special needs of league sports associations in the 
field of self-regulation and competitive structure- 
Most speciticially, the court in Haywood stated that 
although encouraging college athletes to complete their studies 
was a *cuiruri(? ridable* tfoali it was not justification for denying 
employment and rccoromic opportunities to young athletes, partic- 
ularly when an at_hl»?tc*s career is very limited and many athletes 
either do not have the motivation ^r the financial or academic 
capability to complete college. 

The consideration given the bill must include a balance 
of the equities between the desires of the colleges to retain 
^^hlotcs for four years of "tootball eligibility" versus an 
individual's right to pursue economic and employment opportunities. 
The USFL eertainly respects the value of a college education and 
it is in the best interest ot professional football to maintain 
a strong college football p^otjram. Howovor# under current law 
it is impossible to igi^or** a young athlete's right to pursue 
employment and career opportunities just as any other individual + 
enjoys the same right. 



The USFL encourages its players to complete their degree 
program by awarding substantial additional compensation to a 
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playor obtaining his um)#jrfjr*vluote tlogroe. Currently, the UGFL 
is I ho only pro fens ion a I lcaijue t h*it lius a spec i Tier con L r actual 
commitment to encourage degree completion by their athletes* 
The USFL player contract mandates that each player who executes 
a contract at a time when he is a student will receive monetary 
reward for completing his college degree* 

The league would urge that an appropriate balanee be 
reaehed between the desire of the eolleges versus the obvious 
rights of the individual student athlete* The eligibility 
rules currently in existence in both the USFL and the NFL are 
rules designed to restrict the individual student athlete's 
rights until sueh time as their elicjjbi 1 1 ty has been exhausted* 
The encouragement required to accomplish the desired goal of 
athletes completing their education must come from a joint effor 
and cooperation o* the NCAA, the American Football Coaches 
Association, and both professional football leagues and should 
not come at the expense of individual rights and opportunities. 

The league is in favor of what we perceive to be the 
goal of Senate Bill 610. However, we are unsure that the bill 
as written would accomplish the necessary goals. The USFL has 
offered possible alternatives to the NCAA, the CFA and the AFCA 
in attempts to insure that the best interest of the student 
athlete is protected without sacrificing that athlete's right or 
his educational oppor tuni ty . 
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Senator Spectur, 1 will now call the next panel: Mr. Robert 
Auler, Mr, Willie Yountf, and Mr. Robert Ruxin. 
Let us take just a 2- minute break, 
[Brief recess] 

Senator Specter. There is a vote on right now. so 1 think it 
would be most expeditious if I went to the floor and voted. That is 
something 1 have to do above everything else. 1 regret the interrup- 
tion. I shall return in about 10 minutes* just as soon as I can, 

[Brief recess,] 

Senator Specter, 1 regret the interruption! but when the bells 
ring and the votes are on* that takes precedence over everything 
else. 

And you may be interested to know that when I departed it ap* 
peared that the Senate was adopting an amendment to the social 
security law which will make it easier for small businesses to remit 
withholding tax; somewhat removed from the current issue* but 
that is what we are up to on the Senate floor at the moment. 

Well, our next witnesses, who are already present, are Mr. Willie 
Young* professional football player with the Canadian Football 
League, who has had his own experience with the NFL rule; Mr. 
Robert Auler > attorney, who represents Mr, Young; and, Mr. 
Robert Ruxin, author of "An Athlete's Guide to Agents \ 

Welcome, gentlemen. I believe we will start with Mr. Auler. 

STATEMENTS OF ROBERT I. AULER, ATTORNEY AND PROFES- 
SIONAL SPORTS AGENT; WILLIE YOUNG, PROFESSIONAL FOOT* 
BALL PLAYER, CANADIAN FOOTBALL LEAGUE; AND* ROBERT 
H- RUXIN. ATTORNEY AND AUTHOR. "AN ATHLETE S GUIDE TO 
AGENTS" 

Mr, Auler. Mr. Chairman, 1 would like to preface my remarks 
by saying that 1 agree with practically everything which Coach Pa- 
terno had to say, substantively, I suppose as a sports lawyer, 1 am 
supposed to differ with the interests that he has brought to the 
floor* but 1 think he has been a very thoughtful * ?4 n s for you. 
And most of the things that he says are very* ver^ rtant sub- 
stantively. 

Our position with respect to Willie Young has to be clarified just 
a little bit, and I am going to depart from all these written re- 
marks and shorten it quite a bit. 

Mr, Young is 27 years old. He has five children to support, and 
he cannot take up the occupation for which God obviously intended 
him. 

If you look at Mr, Young* you see a professional football player. 
He is the model for what a professional lineman should look like. 
He is 67"; he is 280 pounds, and he is hostile, agile, and mobile, as 
the man from Arkansas said. He is now prohibited from playing in 
his country, the United States, until he reaches the age of 30, be- 
cause through a number of educational misfortunes and a poverty 
background, he did not commence his college education until the 
age of 26, 

Hp was serving in the U.S. Army. He was driving a Lincoln and 
decided that perhaps the best thin£ for him and his family would 
be to give the possibility of professional ball a try; go to college for 
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some period of time; gel the excellent coaching* which an institu- 
tion like the University of Illinois under Mike White, could provide 
him and then take up the profession that he was intended all along 
to have by the way he is built and the way he is. 

Now, if your bill passes, our message to you is that the extraordi- 
nary person like Willie Young should be protected from the unfor- 
tunate way in which the system now operates. And that is. until 
Mt\ Young's college class graduates, he cannot play ball in the 
United States under the NFL and, as we understand^!, the USFL 
rules. 

Now, that is fine for a young man just out of high school, a 
young man of 17 or IX years of age, H** 20, perhaps 21, 22. But if a 
person reaches 2-i and has not exhausted hi*; college eligibility for 
whatever reason — going into the Army — God forbid we have an- 
other war. But in l!)4l> there were a great many people who came 
back from the Army and had to fit back into these colleges at 
somewhat advanced ages. And many of them went on to have fine 
professional careers in those important pro teams we remember in 
the early fifties. 

Senator Spkcter. Why is Mr Young precluded from playing in 
the National Football League or the United States Football League 
until he is ;J0 years of age? 

Mr. Ai t lek. The no tampering rule measures its inception from 
the beginning of his college class; not from his high school graduat- 
ing class: but fror; the day that he starts into college. 

Senator Specter. And when did he start college? 

Mr. Auler. At the age of 26, with five children and an Army 
background. 

Now, with respect to this, our main focus is on the unfairness of 
this rule 

Senator Specter. Have you tried to alter that situation since the 
Walker incident? 

Mr. Auler. Senator* we have been invited by people in this room 
today to consider antitrust action against one or more professional 
leagues* but we think that is a very poor way to interview for a job. 

A man like Mr. Young, who has come from nothing to some- 
thing, and is still not the best football player in the country at his 
position— I know he will disagree with me. But perhaps that is 
what the pro scouts might feel. That is a very, very poor way to 
interview for a job with the USFL or any outfit js to start off 
threatening to sue them. 

Now, we do not want to do that. We want Willie Young to come 
in through the front door. We w&nt him to come in with dignity. 
That is why he is in Canada. 

Senator Specter. Well. I understand he had a contract with the 
Chicago Blitz. 

Mr. Auler. He did. 

Senator Specter. And that it was nullified. 

Mr. Auler. It was initially nullified, and then there was 2 
months of discussion in which we were all in pergr.tory. We did not 
know jf it was null or whether jt was not null. As it turned out, we 
all agreed that it was in the best interests of everyone, particularly 
Willie and his family, to commence immediate employment in 
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Canada, rather than wait for several months* at which time his 

USFL contract 

Senator Specter. Is Willie still interested in playing for tho 
Blitz? 

Mr Auler. Well Willie is interested in playing right now and 
honoring his obligation in Canada. That is true, is it not* Willie? 
Mr Young. Right, right. 

Mr. Auler. And those folks have been first class with us. The 
Winnipeg people were absolutely superb. When Willie needed em- 
ployment, they found a way to get the job donetand get some 
money into his family's mouths. 

So we feel a moral obligation to them and we certainly have a 
contractual obligation. 



Senator Spectek. What was the chronology? 

Mr. Auler. Willie had a bad week coupled with a bad year, fi- 
nancially* in terms of the growing debt that was accumulating to 
landlords and other people. And just before the commencement of 
the season 

Senator Specter. Mr. Auler. let us start with the chronology. 
Mr. Auler. All right. 

Senator Specter, Willie Young played for the University of 
Southern Illinois? 
Mr. Auler. No; University of Illinois. 
Senator Specter. University of Illinois in 1981? 
Mr. Auler. That is right. 

Senator Specter. And he was a freshman at that time* and he 
was designated the outstanding football player on the team? 
Mr. Auler. Outstanding defense lineman. 

Senator Specter. Outstanding defensive lineman. And then for 
financial reasons, he decided he had to turn pro. 

Mr. Auler. He hung in there. And that is the best way to term 
it — for the balance of the year up to the 1982 season. 

And in August of 1982, Willie, frankly, had come to the end of 
the line. He was deeply in debt, and I thank the committee for gra- 
ciously supplying Willie with the wherewithal! to be here today: I 
know there are probably some of his creditors sitting here watch- 
ing how he could afford to be here and not be paying them. But I 
want to make that point clean that Willie is still deeply in debt. 

Senator Specter. Did Willie seek to play with the NFL? 

Mr. Auler. He wanted to play with whomever he could play 
with. The Blitz was the first on the scene. 

Now* you made a point earlier concerning legal representation. 
Willie did not seek the services of an agent or a lawyer before he 
made his decision. And that is the kind of a mess that eventuates 
when these people cannot have professional help. 

Senator Specter* Why did you not seek a lawyer, Willie? Did you 
feel yourself bound by the NCAA rule? 

Mr. Young. No; well, when I first decided not — you know — that 
I could not afford to play college football anymore, it was a thing 
where I — you know, one morning I woke up. I talked to Bruce 
Allen on the telephone, and— well, one night I talked to him. 
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Senator Si'KCTKK. Bruce* Allen or George Allen? 

Mr. Young. Bruce, the son. ritfht. And he said— he asked me did 
I want to meet* you know. We set up a meeting for the next morn- 
ing at I) o'clock. 

So, he came. He drove down from Chicago* and we met. And I 
signed this contract* just* you know 

Senator Specter. When did that occur, Willie? 

Mr. Young, About 3 days after I decided that I could not afford 
to go to play college football. 

Senator Specter, In August 1982? 

Mr, Young, Right. 

Mr, Auler, That is right, 

BLITZ CONTRACT VOIDED 

Senator Specter. So, you signed the contract? 
Mr. Young, Right, 

Senator Specter. And then what happened? 

Mr, Young, And then the next di v — the next evening, I was 
reading the newspaper, the sports page, and I see these big head- 
lines, Willie Young contract with the Chicago Blitz voided, 

Mr, Auler, That is right, 

Mr, Young. And, so I 

Senator Specter, Who voided the contract? 

Mr. Young, The commissioner, I guess. 

Mr. Auler, Commissioner Simmons initially gave out a release 
to the effect that the contract would be voided. 

Senator Specter, He voided the contract because of the league 
rule against signing players with college eligibility remaining? 

Mr, Young, Right, 

Senator Specter, And then what happened after Herschel 
Walker was signed? 

Mr, Young, After Herschel Walker was signed, I was up in 
Canada, I went to Canada in October, And after Herschel signed, I 
mean, I just— I did not know what was happening, so I called my 
lawyer. 

Senator Specter, How did you feel about the situation when you 
found out that Herschel Walker could be signed but you could not 

be? 

Mr, Young, Well, I think Herschel is a great football player* and 
I could see why a lot of people would want him, but still 

Senator Specter, How about Willie Young? 

Mr, Young, Well, I know I am a great football player, [Laugh- 
ter.] 

But 

Senator Specter, Well, how did you feel when they let Herschel 
Walker sign, but would not let you sign? 

Mr. Young, Well, I felt let down because I have five kids, I 
mean, you know, and plus I am 27. I am just trying to make a 
living, you know, I am not out here — I am not trying to get rich. I 
just want to make a living, I want to be happy. And playing foot- 
ball makes me happy. 

Senator Specter, Are you signed up to play in the Canadian 
League beyond this year? 
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Mr, YouNii- Yes, 

Senator Specter. How many years* are you signed up for? 
Mr, Young, Two. 

Mr Auler, We signed for 2 because the initial situation last fall> 
not only were those folks first class with us and gave him immedi- 
ate employment* rather than holding off for tryout camp; they let 
him come to Canada and make money right now; we felt a moral 
obligation to do what they wanted. 

Moreover, the situation was apparently going to be very hard 
and fast, and it was sue somebody or sign in Canada, Now* at the 
end of 2 years* we are going to want to talk to somebody in the 
United States about Wilne because by the*, he is going to be a star 
up there. 

Senator Specter. Have you sought to negotiate again with the 
Blitz after the 2 years are up? 

Mr, Auler, I would say that the Blitz handled this with a great 
deal of dignity and interest in Willie's family as well. And Dr, Die- 
trich, in particular, was a true sportsman in that sense. The ulti- 
mate decision to allow* Willie to go to Canada and drop all contrac- 
tual claims was based upon really Willie's five children more than 
anything else. 

Dr< Dietrich showed a great deal of class in that respect. 

Senator Specter, How does Dr, Dietrich figure into this? 

Mr. Auler. He is part owner of the Blitz> along with George 
Allen, and I think another man, 
, Senator Specter, Well, what choice did they have at that time? 
Were they doing Willie a favor in letting him out of the contract? 
They were not able to play him, were they? 

Mr. Auler. They wanted Willie as a football player, but they 
also did not want the squabble which had ensued with Coach 
Schembechler and others who were upset about the raiding, as 
they termed it, of an undergraduate. 

Senator Specter, But was there anything left for the Chicago 
Blitz to do after the league had invalidated the contract? Was that 
not conclusive? 

Mr, Auler, Senator, there was a great deal of whether the 
cement is going to set or not involved in whether the thing was in- 
valid. It was not finally invalid until all three entities decided that 
it was. There were contentions that it was valid and there were 
contentions that it was invalid. 

Senator Specter, So, there was a point where the Blitz might 
have challenged the league determination? 

Mr, Auler. He was a little bit pregnant for about 3 months 
there, and that was the problem in making a determination: was 
he or was he not. 

Now, with respect to 

Senator Specter, So then everybody decided that the contract 
would be null and void. They really rescinded the contract* didn't 
they? 

Mr, Auler, That is correct. 

Senator Specter, Rescinded it as between Willie and the Blitz, 
and Willie went on to the Canadian League where he is obligated 
to play for 2 years, and after 2 years he would like to come back to 
the United States and be able to play. 
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Mr, Auler, That is correct. 

Senator Specter, And your answer is a rule which would be 
tailor made to Willie Young, a rule which would eliminate the pro* 
* hibition at the age of 23, 

Mr, Auler, Senator, living on a college campus, as I have for 
over 20 years. I have watched students get into pickles where they 
have to drop out of school for family trouble, for finances, health, 
breaking a leg, mental breakdowns, whatever. 

And these students come back and pick up their college athletic 
careers many times. But why should it be that the colleges have 
protection beyond the age of 23 when all rules 

Senator Specter, How about lower than 23, Mr, Auler? Do you 
think that the rule makes sense younger than 23? 
* Mr, Auler, I would say 5 years from the graduation from the 

student's high school class, because that is the 5-year measure that 
they use. 

Senator Specter, So you do not really quarrel with the rule? 

Mr, Auler, We do not quarrel with the rule. 

Senator Specter, You only object to the rule when it is applied 
to someone who is somewhat older, someone like Willie Young? 

Mr, Auler. We feel that there are great inequities in forcing 
these students to remain penurious. They are forced into poverty. 
Do you have any idea what the NCAA scholarship really translates 
to in dollars? 

Senator Specter, What does it translate to, Willie? 

Mr, Young, Pardon me? 

SCHOLARSHIP MONEY 

Senator Specter, What does the scholarship amount to in actual 
dollars? 

Mr, Young, Not very much, I made $290, maybe $270 a month. 
And they told me I could not get no job; otherwise I would put the 
university on probation, 

Mr Auler. That is right, 

Mr, Young, And the year I went there — the year before that, 
they already was on probation. 

Senator Specter, You cannot get a job, outside employment, 
without placing the university on probation? 

Mr, Young. Right, if you are on scholarship, 

Mr, Auler, The rules require that during the school year you 
may not work except in vacation periods, 

Mr, Young, Right, 

Mr, Auler, And how in the world are you going to get a job in 
the economy fcjr a fellow like Willie during a vacation period? 

Senator Specter, Willie, aside from the rule as it applied to you 
and the exception which; your attorney has suggested, that it 
should not apply after thfe age of 23, do you think that there ought 
to be a rule at all? Should Herschel Walker have been barred from 
signing with a professional team before he finished his college eligi- 
bility? 

Mr. Young, No; welL if like you got the ability to play pro foot- 
ball—and OK, 5 years after your graduating class from high school, 
I feel that is long enough. 
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Senator Specter. Well, how about before that? Herachel Walker 
signed before his college eligibility was up* sooner than 5 years 
after his class graduated from high school. Do you think that was 
proper? 

Mr, Young, No, 

Senator Specter, Do you think Herschel should have finished 
college? Do you think Herschel made a mistake? 

Mr. Young, No; I cannot say that Herschel made a mistake. 
Only Herschel knows whether he made a mistake or not. 

Senator Specter, It is a tempting offer at $2,5 milion, 

Mr Young, Well, at $2,5 million, I would have signed from high 
school, [Laughter,] 

Mr, AUler, Senator, to emphasize one point; if these folks had 
some walking around money in their pockets to go to a movie once 
in awhile* that would keep the college athlete, the marginal athlete 
happy, I believe that* don t you, Willie? 

Mr, Young, Oh, yes, 

Mr, Auler, There is no money whatsoever beyond room and 
board* tuition* books, allocated under the NCAA scholarship. It 
should be analogized to a fellowship. The colleges are used to 
giving felbwships which have a little bit of living money involved 
in them* but they will not do this with the scholarships. 

They will spend $100*000 to recruit a 7-foot ibasketball player, 
and then under the rules they are not entitled to give the man $10 
a month to go to the movies and take a girl out on a date. 

And that just encourages the phoney situation that we have now 
with under the table payments and agents running out prepaying 
these people to sign up with them prematurely and hypocrisy to 
* the nth degree, which is really what the situation is. 

Senator Specter, I would like to turn now to Mr, Robert Ruxin, 
who is the author of "An Athlete's Guide to Agents*" a book pub- 
lished by the Indiana University Press earlier this month, 

Mr, Ruxin is an honors graduate of Princeton and Harvard Law 
School and practices communications and sports law. He has 
worked with the Collegiate Commissioners Association and the 
NCAA professional sports liaison committee to produce a pamphlet 
which advises athletes when and how to hire a competent agent. 

Your full statement will be included in the record* Mr, Ruxin, 
And we would appreciate it if at this time you would summarize, 

Mr, Ruxjn, Thank you, Senator, I commend Senator Specter for 
drawing attention to a serious problem for college athletes: How to 
cope with the pressure of preparing for a potential career in pro 
sports. This is especially difficult for undergraduates, as we have 
heard. 

Consider the situation in which a Ralph Sampson or Pat Ewing 
finds himself after his sophomore or junior year. He has to choose 
between placing his name in the NBA draft list or staying in 
school. 

At stake for him is a multi million dollar contract and his college 
degree. At stake for the agent who becomes his representative, if 
he chooses to go pro, is 5 to 10 percent of that contract. 

At stake for the college coach may be the chance to make the 
final four or a losing season or maybe even his job. At stake for the 
university are hundreds of thousands of dollars from TV revenue. 





At stake for the NBA team that would like to draft him may be a 
division title or even solvency. 

In sum } when looking- at a multimilHon dollar decision, where 
can this student turn for help? Where can he go without violating 
NCAA rules? 

He can talk to agents, but he cannot agree to retain one. He can 
hire a lawyer, but only if he can pay normal fees, and the lawyer 
does not negotiate for a pro contract. He can talk to his coach, but 
as Coach Paterno suggested) the coach may be leery of the NCAA 
rules. 1 



Senator Specter. Mr. Ruxin, it has been suggested that agents 
are at the heart of the problem. This is a question which Senator 
Leahy has asked that I ask you. We are running very short on 
time. What qualifications are required to represent a college ath- 
lete, a Harvard Law School degree? 

Mr. Ruxin. At this point, there is only one qualification. That is 
that you have a client. 

Senator Specter. Does anyone regulate agents? 

Mr. Ruxin. Not really. A couple of groups such as the NFL Play- 
ers Association are trying to regulate agents. The State of Califor- 
nia has a new law that requires non-attorney agents to register, 
pay a fee r and post a bond. 2 

Senator Specter. Can an outstanding undergraduate athlete, 
such as Pat Ewing or Ralph Sampson, obtain an insurance policy 
to protect against an injury that might reduce his professional 
value or even end his career? 

Mr. Ruxin. He can if he can figure out a way around the NCAA 
rules about special benefits to athletes. 

Senator Specter. If he can pay the premium himself, you mean? 

Mr. Ruxin. Right 

Senator Specter. What changes "hould the NCAA make to pre- 
serve an athlete's eligibility until he actually signs a legally bind- 
ing professional contract? 

Mr. Ruxin. Well, I would support what Coach Paterno suggested 
today, that the NCAA legalize agents under certain specified condi- 
tions and bring the problem out of the closet. I would think that 
would be the most constructive approach. 5 

Senator Specter. Do you have a comment to make about the ex- 
tensive discussion we have had about unscrupulous agents? 

You have a brief period of time to defend the profession. 

Mr. Ruxin. I would say that most athletes are represented by 
qualified agents. The problem is that there are hundreds of people 
running around trying to get one or two clients, particularly col- 
lege students* and many of those are the unscrupulous or unquali- 
fied agents. 



1 See "Unsportsmanlike Conduct; The 5tuder»l*Alhlete, ihe NCAA and Agents." H Journal of 
College and University Law 347. Robert H. Ruxin, ll!)81-K2l. 

*See h, An Athletes (Juide to Agents/" Robert H, Ruxin. Indiana Univerisly Press. lJMl ni 
U&. 

a For a description of the NCAA ruies relating to agents, see "A Career in Professional Sports: 
Guidelines that Make Cellars and Sense." Robert H. Ruxin. Published by Collegiate Commis- 
sioners Association, 19h£. 
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Senator Sfkctku. Well* gentlemen, thank you very much, Mr, 
Young* do you have anything to add? You have come a long way. 
We appreciate your being here. It obviously emphasizes the scope 
of a problem when a man of your stature describes his difficulties. 
And the effort is being made to see that someone in your situation 
and every -situation is fairly treated. 

Let me just ask you one followup question: What was your feel- 
ing as to the sincerity of the university in structuring a program in 
which young men like you could actually graduate? 

Mr, Young. Well, tnat all depends on what, you know^unless 
you~if I was not in football, then I could say so. But I was— I went 
to school for one reason. I mean, I wanted to go to school just to get 
the experience of playing college football so I could try my chances 
in the pros. 

Senator Specter, The purpose for the rules limiting professional 
teams from talking to or signing up college players is stated to be 
that the student should have an opportunity to finish school, 

Mr. Young, Right. 

Senator Si'kcter, Is that really the point of the rule* in your 
opinion? 

Mr, Young. Well, not really. To me the rule is to keep college 
players in college. 

Senator Spkcter, Do you think that college players are unfairly 
treated by the current rules which keep them in school to build up 
gate receipts for the colleges? 

Mr, Young, Oh* yes. I mean *^ ; s is America, Everything is sup- 
posed to be free here. So I do not think they should have a rule 
telling you that you cannot talk to an agent, that you cannot do 
nothing until you do this or do that. 

Senator Specter, Are things working out reasonably well for you 
now in the Canadian League? 

Mr, Young, Oh, yes. 

Senator Specter, Do you like it there? 

Mr. Young, Oh* yes, I am going to have a great year. 

Senator Specter. Are you still the outstanding defensive lineman 
around? 

Mr, Young. I think so. 

Senator Specter, Very good. Thank you. Thank you very much, 
Mr. Aul£r. Thank you* Senator. 
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Prepared Statement of Rceert I, Auler 

Ttoe first shot in the war between the collets and the pros was 
fired in the Coed Theatre in Champaign* Illinois when a would-be agent 
who managed the theatre slid into the seat behind a Junior at the 
University of Illinois and talked him into turning pro before the 
movie ended. The athlete was Red Grange. Hie year was 1927. 

Two more U of I sportsmen* George Hal as and Coach Bob zuppke* 
negotiated the truce which lasted until another U of I football 
player* Willie Young, was signed by the Chicago Blitz after despairing 
of the impossibility of living within the NCAA concept of amateurism. 

Willie* unlike Red Grange and Herschel Walker* was married and 
had five (5) children to support. He was a former army sergeant and 
was 27 years old at the time. He had left a secure position with the 
U.S. Army not from an unking thirst for book learning* but from a 
recognition that Army football showed that his 6 foot 7 , 280 pound 
body could eam him and his family a good living* assuming it could be 
trained to perform at a professional level. 

Willie accepted the 1930 version of the American Dream. 

He agreed to sacrifice his income* his job security* and his 
family's comfort to attempt to live within a code of amateurism and at 
an economic level which would be difficult for a 17 year old with no 
responsibil ities. 

Af jer a year or so of trying he found that it was impossible. He 
had gone from driving a Lincoln to a used 10 speed bike. He owed his 
landlord* and lots of other people who dibYi't understand that Willie 
couldn't go out and get a part-tijr^ job to pay them without violating 
NCAA rules. 

with more practical family problems than a good soap opera* 
Willie discussed his options with his wife and with his coaches. 
Reluctantly he decided to leave school and the restrictions of being a 
gentleman athlete. 
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LrcivnJLitoiy t« waa eigned to a contract with the Chicago Blitz* 
AlJnttot ati quickly rhc- contract was reported to have been nullified by 
the league office. 

Willie belatedly L-ciicjht legal advice* which he should have teen 
able to so<* ta ^o r g makiny his decision* tut which he could not have 
secured without having breached NCAA rules by securing an agent. The 
iitGSt important decision his Ufe ha« to be made in a virtual 
varan m * 

Tlirr** tfisitod ivveft 1 tnonUiS of negotiations which terminated in a 
hunAnitariun d<rcir,ion UU« ownerr Dr. Ted Dcitrich* Ooorge Allen* 
and the USE!, tin* Willis interests and tr-eit own would be best 
ser\ed by allowing hirc to feed his family taking ijrenec*iate 
wp] oymt-nt witn the Winnipeg Diue Eonters* 

Willie Yountj'fi problem under the current t\Q tampering rule Of 
bath th? Nti aid and the osSli* amount i> to Uus: r.ince he entered 
college at 26, hr* mus^ new wait until must wait until his college 
elans graduate? before he tan r' d V professional football W the United 
Ut*it<^ That rowans that at the age of 1,1 when most professional 
careers are ever or ulose to it* WUlie Youny could seek cwployinent in 
the profession for which God intenoed him. For people like Willie who 
have not only missed the first bus, tut several more* this is to deny 
the reality of the American dream. 

We cb not quarrel with t-iie principle of protecting the colleges" 
f ran raiding by the pros. Tn fact you should make it an offense £an_. 
prof ^si oral agents to contact normal undpr graduates and encourage 
then prematurely to forfeit their future amateurism by hiring those 
agents and thus turning pro. 

The colleges nee<J protection in order for the informal systero of 
professional sports education (and that is what it is) to continue. 

Nevertheless,- there ie no. reason why the protection given to the 
collie should not terminate at sane fixed age* whether it be 23 or 
24 at which tiise a late-bloomer like Willie Yotmg* could elect to 
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beano ^ prof flssioral . Itoe age of 23 would be 5 years frcm the normal 
high school graduation fetct which is the figure the tJG\A and most 
major conference hove now fixed as the normal Progress time towcrd a 
degree, rf for whatever reason* it military service* having to drop 
out for U'aitiif f*mily , or other reasons, on individual has not 
achieved an exhaustion his eligibility by ltk a*,o of 23 or 24 he 
should have the ci^hL to try to earn a living ac a prof ossional . 
Surely this would not Jx; a hardship Lo tin"* college^ Individuals 
noting this description are few and far tetweon. 

However ulorej with protecting the collwjen Lnd the professional 
leader;* roth of which woulu Profit fcon the continued informal minor 
league system* you must also protect the college athletes themselves 
if you are taking away their option of turning pro. 

Ibe NCAA scholarship provides roarif boards tuition^ booku* and no 
walking around money. It is medieval, it it so unrealistic that it is 
apparently honored in its breach- It is the only thing which hasn't 
felt the effects of inflation in 20 years. Everyone who is around 
college athletics kno/s that illegal inducements are far from 
exceptional* and that the meager enforcement staff of the NCAA simply 
cannot keep pAe with a chronic failure to obey the strict amateur 
financial standards imposed by the NOVA. 

Fven th<~. AAU and various international bodice have now reooipuzed 
that airatcurs may Live U oat, clothe and house families, and perhaps 
even c JO to a rr.ovk once in a while. They permit these "amateurs" to 
work for firms which are connected with the sports in which they 
compete. 

The monkist^ ideal of anateurisn inherent in the current NCAA 
scholarship is totally unrealistic and encourages the current informal 
system of Ulegal payments* illegal inducements fran a^nts to aoret> 
to pcesitature arid secrot S**Cttt, and results ir enforcing poverty upon 
an individual in order to fcrfoct lis physical talents to t!.e point 
where he can earn * living with thwi. 
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Cblleges anil universities grant scholarships to bright ttufknts* 
tut they also grant fellowships to people who wish to make a 
profession out of acadomia. Th<* analogy should be carried over to 
athletics. An un<3er graduate living at the subsistence levels of most 
scholarships can improve his financial lot considerably by working 
during the school yoar. An athlete cannot according to NCAA rules. Tbe 
same student* if he is a^ked to devote himself exclusively to an 
intense academic program such a;; graduate school t firwls that his needs 
have been taken into acoount when he receiver a fellcwship; in ^setting 
the level of the fellowship the University assumes that the student is 
going to have to live his life in the material world as well as in a 
laboratory or classroom Jf the ecliege athletes are given a realistic 
stipend* thr*y will have less to complain about in terms of being 
prohibited f ran prematurely turning Pro. Giving the jocks a raise 
should be part of a negotiated settl«nent of this current controversy. 
It is ludicrous to see tens to hundreds of thousands of dollars being 
spent to recruit a 7 foot basketball player or a 9.2 halfback* who* 
then* can't receive any legitimate spending money. Tell me they are 
going to obey such a rulel Many of these stellar performers are from 
economically deprived circumstances where they can't write hone to Dad 
or Mom and expect to receive what most college students get once £ 
month, a check from heme. 

we are hrre only to ask for an end to the hypocrisy which Is 



currently written into the rules if they are to continue to shield - 
both the colleges and the professional leagues fpcm' serious antitrust 
questions. Tne rules prohibit college athletes ti± engaging attorneys 
to espouse their position. No one is suggesting that college athletes 
should band together like other groups, and negotiate these points. It 
is for you as Senators* however* to reao<ytize that they are the pawns 
in this system. Tbey produce millions for the, colleges and the pro* 
while risking their future health and future careers during every 
minute of their performances, ihey are subject to being cut* benched* 
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and are currently without any organized political action coircnittee. 

Is it unreasonable to permit than to seek a living after age 23? 
Is it unreasonable to extract f rem the NCAA and the colleges not a 
living wage, but something to spend on thcrcwlves? Hie athletic ayston 
in this country is a good one and a desirable one. but it eaooura^s 
the choice between cheating and turning pro* 

All we ask is that you limit athletic serfdom to 5 years after 
high school and provide humane rules and living standards for the 

501 f 5. 

Had this been done* thfife never would have been a Willie Young 
problem, and maybe other better~kno*m athletes would be content to 
finish their college eligibility. 
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Prepared Statement of Robert \l Ruxin 



Mr . Cha 1 if roam 

; jr Kcbi-rt H. Ku>;ir. of th.- 1 iw c i rm ol Piston, 

Thorgri^or., ElU S > Hoi*™ in «^i^wp. D.C. I am the author 
ot ^^o-, .u^u to Agor*. whi^ coll^ and 

?:r ote,sio,,a athlete on how to .tool With imports aor.ts, I ^ 
U*o the author of a panphl*t for colhw athlete* about when and 
i;oU co ......u, quJhMod a^l other P rol"ofi«ioRaI a*fiiswr.c*. 

Thii JM^phl.'t w.. puulis-unl by tno Colii^at^ CwrJttiAfi loner ' s 

= ,, r i r vi.: ^ruti.i" Spoc-er aratfuuj ntontion to j serious 

: .^lLoo.- ithU-.--"^ :i ^pe vith th* pressure of 

: r^.i: ■.::■< ■■■<■' * t-'c t- r. t i career in professional ■ rts. This 
ar ..., J; .-.- ri.diir-':!::- ..'1: particularly in she so-.-itjtion of 

,,,,„.,. i. l n:. -^r;. It is net: unusual for an 

,\ll-Ameri:an icoeball or baskotbal: player to be oontjetod by 
if;V i, r , , ::. Irt J woulvi-b'S Jy--n ^ . 

It 1;; "..ry difficult :cr the student athlete to pick a 
competent agent from among those who are less qualified and, 
unfortunately, sometimes unscrupulous. For example, some a,.,,ts 
hire front men to contact college athletes. These "bird-^gs" 
o:f,r an ■'inducement" to make the .th^os" senior year much more 

_ a . Mi KvV*--. Bos.or. Globe repcrivi -h,t last year the 

going rat, for football players w nS a "signing bonus," 

ard a M r, and a wrist watch." After the" P I aver " signs a - - 

professional contract, the agent generally takes bach the 315,000 
bonus, and the funds fo; the car, and his fee (sometimes as much 
as I-^> ( and his expenses. 

" The situation is even moro difficult for undergraduates who 
£ace a choice between completing their education (or at least 
their eligibility, and se-.kmg a lucrativ^ professional contract. 
I have attached to m y statement a chapter', from An Athlete ' s Guide 
t0 Agents , which addresses this special problem. TMs is the 
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saim? ^rubU^ whu-^ t ; brlievu, i:* at the \. m . t o: .M'mtoi' 
Spec toi - ' ti concern : n int rckkso isig thus loin :-la t io?-: . 

Or.o w t iy to th*! pi-'j-*auc«s si Lalonto-1 ti'r'jr.uiuatt: 

,ithl*!t^ faces 1? to inforn on.d *n3uc\itii tun about the biuuncs^ of 
prrf jLOHai. . ; 1 { >z * s l f a: t^-.*t tihu ,i f "hl<-tc-. t t 1 j unl ikeiy 
rh.it many .it hlo tc.s v 1 1 I *ho.s«j to 1o..iv*j school , i : th-?y ar^ uivon 
tht: relevant ir.formt ion ahou: tho pro* .itvl cons of 
c 3 ♦ tin riy for n pro:\* s^iena I contract: .ind the op:;ortuni-y t c* 

consult trustworthy adviscrs--both within and outride the 
athlete*s university. Undoubtedly, in certain limited 
circumstances t in football as has been true in basketball and 
baseball, thu wisest decision for a particular athLftto v;ill be to 
see^t a professional contract. 

Col Logo athletic offin^is have bogun to recoefn^e that 
obligation exists to htflp t:i-::v athieton naka a smooth .transition 
to professional sports, i :uid suqqost that this Committee 
ceoognizr.' and eri^ournce this efrort to address the fundamental 
tension between amateurism and realism that affects the career 
choices od the stadent athlete* The goal should be tc increase 
the student athlete's ability to tiake informed decisions* A 
cooperative effort on the part of the colleges/ the profess iona L 
leagues* and the players' associations to educate and inform 
studen t-a tnle tes about the business of professional sports 3hould 
alleviatv the need tci enact legislation Jis this tire, 

NCAA rule- -.tcuid he rccifiod " permit roi.-go atniotcr to 
snake jr. fc rmed , rejscnari Liejisions on whether to sign a 
profession - " sports *ont rac*. . The pr^cuiyt ruins p-jrr* t neither 
chti detriment of the athlete ard the university* 

r ,-;hy, for example, :;c.Ure ineligible an tthlete who signs a 
noh-bir.ding cc ft tract Jsucr. ;i reported ly was tht: ^ase with 
Herji;hel Wai.^e-1" Why 1^- ^ a basketball player -ere hi* 
eligibility merely by de: + jri:.g his intent "c selected : " the 
MBA draft even if he subsequent!/ withdraws his request or is not 
drafted or does not sign a professional contract? More funda- 
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mentally, why not a 1 low undo rqr dduates 1-0 retain aborts, albeit 
with certain prorequi t*?s , j*ut?h as riling t i copy of onv 
JtfrL'onwnt botwi'i-n tho athltftr' .in J the .t^Vnt .uv-2 !; 4 irr i:ifj onv 
compeniiat Lon £ rem the .toutit -o tho ithloi j. 1 

I would p ] ci^oi. to jnswvr any ^nos* t loil; , Thank you for 
tho opportunity -o appear . 
RHR: lc 
Att.i chment 



Exi'KHIT FltOM K. It HrXIN, 'An ATHLETES UllOETO AliENTS* InIHANA 

University Press i 1 SJSlil 
Question !*. Wti.it if I'm thinking about taming pro early? 

Questions about retaining nn tfgent po*v special problems for siudenuithlctes who 
consider turning professional before thotr class graduates* Kalph Sampson reported- 
ly reeled million over six vears from the NBA after his sophomore year at 
Virginia, and he turned down the prospect of un even better contract after his 
junior year, Jsmh Thomas, Mark Aguirre, Magic Johnson* and James Worthy chose 
to leave school early for pro basketball, Herschel Walker seriously considered sign- 
ing with tht 1 Canadian Football League after nearly winning the Heisman Trophy 
as a freshman. He considered trying to play in the NFL. after his sophomore year, 
bat divided to stay at Georgia at least one mure year. While most of the attention 
has loosed on undergraduate basketball players deciding whether to turn pro early, 
if Walker or another outstanding underclassman decides to sign a professional foot- 
ball contract before his class graduates, a situution similar to that in basketball 
could Uuickly develop for college football players. The United States Football League 
staled that it would not sign underclnssmen for its initial season in 1£)8& But either 
competition between the NFL and the USFL or u suit by an underclassman could 
change the situation. 

Jf professional football teams start signing undergraduates* college players will 
need to be wary of agents who push them to sign early without thoroughly evaluat- 
ing the pros and cons of that decision. Basketball players have faced the same deci- 
sion since Spencer Haywood went to court in 31*7 J to force the NBA to sign Under- 
graduates 

Consider the case of Yommi Sangodeyi* a ti foot 10 inch 248 pound reserve center 
for Sum Houston State, After Sangodeyfs sophomore year, an adviser convinced 
him to sign a- letter to ihe.lN T ilA, asking to be drafted in the June li)H2 draft. His 
only realistic hope of making the NBA was to "stay in college: Before' the draft San- 
godeyi asked the NCAA to restore his eligibility because he thought he had signed 
only lo go to tryout sessions and summer camps. After two hearings, the NCAA re- 
stored his eligibility on the basis that Sangodeyi had misunderstood the letter and 
had no intent to become a pro. The NCAA also encouraged the athlete to leave 
school because that is the only way the agent gets paid. The athlete can hire a 
lawyer, but only determined that the adviser was not an agent, but had acted only 
as a friend who had known Sangodeyi since the adviser was a Peace Corps volunteer 
in :,j^errfl. An NCAA attorney described the case as probably the only circum- 
stances in which an undergraduate who asked to be placed on the draft list could 
regain his eligibility. 

The interplay of the NCAA rules, designed to protect the amateur concept, and 
the NBA draft procuedure make the talented basketball players situation extreme* 
ly sensitive ana difficult. Under NBA rules enacted after the IftHl season, teams 
may not contact an undergraduate unless he has placed his name on the NBA draft 
list. But once he has done so he forfeits his collegiate eligibility^ 

Consider the situation in which a Ralph Sampson or a Pat Ewing finds himself 
after his sophomore or junior year. He may choose to stay in school another year, or 
to place his name on the NBA draft list. At stake for him may be hundreds of thou- 
sands or even millions of dollars, his coLege degree, and his overall well-being. At 



staki* far tin' aKenl w\ut intimity his representative may \w 5 tii 10 percent of t hut 
amount. At stake for Im nili-^i- roru-li may he Un* opportunity Tor his team tu piny 
in tin* final four of ihi* NCAA tournament, ivr tf Ifxsmtf season und maybe his jub, At 
ntnke for the university art 1 Ihe hundreds of thousands of dollars that an All- Ameri- 
can basketball player ran help generate through ^ate receipts, television revenue, 
and tournament revenues. At stake for the NBA teams lhat would like to draft the 
player may be rhe ability lo win a division title or even keep the franchise solvent. 
In sum the student-athlete's decision may have a Cumulative aiulti-nullion-dotlar 
imparl. 

Where can the student-athlete with only a year or two of collect* education turn 
for help in reaching his deeision? What help can he receive without violating NCAA 
rules? lie can talk to agents, hul he cannot a^ree to retain one. As one college coach 
noted, many agents (especially those with few clients* will if the lawyer charges his 
normal Fees. The lawyer can review offers tit' there are any 1 * he can return the con- 
traet. hut he cannot make any i nunteroffers. The athlete can usk his coach to help, 
but the coach probably is not experienced in mukintf major business deals, may be 
leery of violating Nt'AA rules, and has a vested in<erest in the athlete's staying in 
school. 

One of the most respected college foaskeball eoaehes 4 Dean Smith of the University 
of North Carolina, told Washington l*twt reporter John Keinstein: 

1 think any yount? man making a decision like that should have *he advice of 
Counsel I don't think it has to be nn agent. It can be a family attorney or longtime 
^friend who genuinely has hfe best interests in mind. The players who left school 
early and had problems are, for the most part, the ones who left without really 
knowing what they could ^et. 

An undergraduate football player* sueh as a llerschel Waiter, will need more 
legal advice than simply being told what kind of contract he can expect. He wilt 
need an experienced antitrust lawyer to advise him on the process of challenging 
the NFL rule against signing undergraduates and on the likelihood of succeeding. 
He may even need a labor lawyer for advice on how negotiations between the play- 
ers" union and management will affect the terms of any contract. The situation will 
become even more complex and the stakes higher if the new United States Football 
League signs undergraduates who would otherwise be eligible to play college foot- 
balL 

The athlete should also talk with former teanm 'lbout their experience^ as 
professionals. Their advice as to whether the athlei y benefit more by playing 
another year in college or whether he is ready to cope with the life of a professional 
athlete might be vital, [ 

One of the risks of slaying in college is thai an injury will diminish or evea elimi- 
nate an athlete's professional value. One way to limit the potentially devastating 
impact of an injury is to purchase insuraaee. Before purchasing such insurance, an 
achlete should be sure that h^ has not obtained the money for the premium in any 
way that violates the NCAA rules. 

in summary* the student-athlete who is considering turning pro before his college 
class graduates should try to become as informed as possible and should be eoun< 
seled by an attorney. 

Senator SreCTERrOur final witness is Mr. John Toner, president, 

NCAA. Mr Toner is athletic director at the University of Connecti- 
cut. * 

Mr, Toner, welcome. We very much appreciate your being with 
us. Your statement will be made a part of the recbrdt and we would 
appreciate it if; in accordance with our custom, you would summa- 
rize your statement and leave the maximum amount of time for 
questions and answers. 



STATEMENT OF JOHN L. TONER, PRESIDENT, NATIONAL COLLE- 
GIATE ATHLETIC ASSOCIATION. AND DIRECTOR \)F ATHLET- 
ICS, UNIVERSITY OF CONNECTICUT. 

Mr. Toner. Thank you. Senator Specter. I do have a summary of 
my statement, which I would like to read to you. 
Senator Specter. You may proceed. 




Mr, Ton km, Mr. ( 'Imirmah, members of the committee, my name 
is John L. Toner. I am current president of the National Colk^hite 
Athletic Association, the NCAA, and director of athletics at the 
University of Connecticut. 

I appreciate this opportunity to present to vou today the views of 
the NCAA pertaining to S< <S10, ihe Collegiate Student-Athlete Pro- 
tection Act of VJKl 

The NCAA believes that in most instances the advantages to be 
obtained from completing a college education far outweigh the im- 
mediate financial gain available from a premature professional 
commitment. At the same time, however, the NCAA believes that a 
student athlete should have the right to sign a professional con- 
tract during his undergraduate career, if it is in his own long term 
best interests to do so, 

Accordingly, the NCAA never has had and does not now have 
rules restricting a student athlete from pursuing a professional 
sports career, NCAA rules define the point at which the student 
athlete becomes a professional athlete. Once a professional in a 
particular sport, an athlete no longer is eligible for intercollegiate 
competition in that sport, 

The NCAA rules consist of clear statements that young people 
can understand of the circumstances in which a student athlete re- 
linquishes his intercollegiate eligibility. In brief, 3 student athlete 
becomes a professional when he is paid for participation in a sport, 
enters into an agreement of any kind to compete in professional 
athletics, agrees to negotiate a professional contract, signs a con* 
tract or commitment to play professional athletics, or contracts to 
be represented by an agent'in the marketing of atretic ability or 
reputation. 

The fact that the contract is not enforceable, that the athlete is 
not selected for proiessional play, or that he later decides to with- 
draw from the contract has no bearing on the conclusion whether 
he has in fact become a professional. It is his action in taking the 
initiative to try to play professionally that determines whether or 
not he has crossed the line into professionalism, not whether he is 
successful in that endeavor. 

The signing of Herschel Walker illustrates the application of 
these rules. Walker relinquished his collegiate eligibility in at least 
two ways. First, he had an cigent negotiate on his behalf with pro-, 
fessional football representatives, And second, he signed a contract 
with the New Jersey Generals, a USFL teani f to play professional 
football. 

The NCAA s primary concern 

Senator Sj»ectkk, Let uerrupt you at that point, if 1 may. 
Mr, Tonkr, Yes, 

Senator Si»bcter. Is it no; possible that the NCAA rule was self- 
defeating in the sense that if Herschel Walker had not lost his eli- 
gibility at that point, that he might have stayed at college? 

Is it not i\ very tough rule which provides no leeway for the col- 
lege student to change his mind? 

Mr. Tonkk< Senator Specter, it is my opinion that when you get 
to the cutting edge of any rule, at that point it becomes tough for 
those people who are at the cutting edge, the decisionmaking. 

In this particular case, I do not think so, 
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Senator Srtci'TKH. There are many contracts where consumers are 
provided 10 days to change their minds. Here you have a particu- 
larly vulnerable kind of person; a young age, a difficult decision, 
important career choices, lots of money, lots of concern for the uni- 
versity. To hold a young athlete to that kind of situation is diffi- 
cult. The people on the other end of the contract were willing to let 
it stand or rescind it. 

Mr. Ton till. Yes. 

Senator Spkctkr. Would it not have been hotter had the NCAA 
rules provided some flexibility there? 

Mr. Tonkk. Senator Specter, the NCAA rules do not preclude due 
process hearings. However, there is no gray area between eligibility 
and ineligibility. The University of Georgia's responsibility in that 
case was to decide whether the student athlete was eligible or ineli- 
gible. They decided he was ineligible. 

At that point— at that point Herschel Walker and the institution 
could have asked for an appeal of that ruling to the NCAA's eligi- 
bility committee. Now, we have not had such an appeal in the 
sport of football or in the sport of professional contracting in the 
United States heretofore. But we have had one in another sport in 
another country. And it happened at a time when I was involved 
on the eligibility committee. 

But there is an appeals process. I think if he were concerned 
about restoring his college eligibility* he could have taken that 
option. Whether or not he would have been successful .would 
remain the question. 

Senator Specter But that really is sort of a hollow procedure, is 
it not? He had to make a decision. That would have taken substan- 
tial time. He mi^ht have found himself outside of the USFL and 
outside of the University of Georgia. 

Mr. Toner. Well* I read one account where Herschel did indicate 
that he knew the rules as well as anyone. But I would remind all 
that annually all student athletes and every professional staff 
member of an institutional member of the NCAA must go through 
an exercise of reviewing the rules, of asking questions of the rWes, 
of signing off the fact that they know and understand their options 
all the way. 

And" I believe "irt this particular case, the student" athlete was 
aware of what those options were. 
Senator Specter. Proceed. 

Mr. Toner, The NCAA's primary concern is that college student 
athletes who sign with professional sports leagues often do not 
complete their undergraduate careers and fail to receive college de- 
grees. Moreover* many student athletes who turn professional 
before completing their college education ultimately do not succeed 
in their professional athletic careers. 

Statistics are sobering: in both football and basketball, only 
. about 1 percent of college seniors are successful in their efforts to 
play professionally. It has been our experience that few athletes 
return to complete their college educations once they have inter- 
rupted it to play professional sports. The manner in which the 
USFL has been structured will exacerbate this problem. The USFL 
has indicated its intention to conduct an annual draft of college 





players that will take plnee prior to the beginning of the USFL 
season, which is to begin in March of each year. 

P layers who are drafted will he encouraged lo leave their institu- 
lions prior lo com pi el ion of their senior year in order lo participate 
in Ihe spring in USFL competition. In addition, the NCAA believes 
that the actions taken by the tfSFL and the attitude exhibited to 
date by the league s leadership will encourage individuals acting as 
agents to contact undergraduate student athletes to try lo persuade 
I hem to forego their remaining eligibility *md ihe completion of 
their college education in order to obtain contracts with USFL 
teams, 

The NCAA strongly urges the USFL and other professional 
sports leagues to stale clearly their governing policies and practices 
with regard to Ihe signing of undergraduate student athleles and 
I hen hold to those statements. 

The NCAA is empalhetic lo the position— 

Senator Specter . Suppose those rules violate the antitrust laws? 

Mr Tonkr. Well, what we are referring to are rules of other or- 
ganizations than the NCAA, So. speaking 

Senator Si'FXTKK, Well, you are urging the USFL nnd the NFL to 
adopl rules and stand by them, 

Mr, Tonkr. Yes, but 

, Senator Srn<TKR, What is your advice lo the leagues if their at- 
torneys tell them that their rales violate the antitrust laws? 

Mr. Toner, Well, if 1 could see the rules; that they are anticipat- 
ing, I would be able to comment. But on ;i broad 

Senator Spkctkr, How about if Ihe leagues say the current rules 
violate the antitrust laws? 

Mr, Toner, Well, in the sport of football, it has not been tested, 
atid it has endured quite a few years, so that I would say that it 
has been treated as an advantage to both parties* the college stu- 
dent athlete and the National Football League. 1 do not know what 
will happen in the future if we continue to grow in professional 
football opportunities. 

NCAA is empalhetic to the position of college coaches, lhat the 
drafting of athletes prior to completion of their college eligibility 
disrupts the intercollegiate sports program in which Ihose athletes 
compete. 

The NCAA is in favor of measures to reduce the pressure on col- 
lege coaches and it does not want to encourage drafting of student 
athletes who have not completed their college education and who 
have eligibility remaining 

Nonetheless the NCAA does not believe that a student athlete 
should be denied the opportunity to choose to become a profession- 
al player prior to completion of his undergraduate education. 

If Congress wishes to insure the enforceability of professional 
league rules encouraging student athletes to complete their under- 
graduate education, the NCAA agrees that an exemption from the 
antitrust laws would be necessary. We disagree with the suggestion 
that the prohibitions implied by the Haywood case can be avoided 
by the establishment of some form of a screening committee to de- 
termine, on the basis of skill* maturity or economic need* which 
student athletes will be authorized to turn professional before com- 
pleting their intercollegiate eligibility and which will not. 
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In any event, we do nut consider this to be a wise policy. We do 
not believe that the present number of student athletes who are 
tempted to sign prematurely wurrunts the adoption uf a nutiona) 
policy to prevent an individual from having that choice. 

The NCAA remains principally concerned by the fact that there 
are student athletes of many colleges who do not receive their de- 
grees following completion uf uthletic eligibility. And NCAA 
member institutions are committed to improving this state of af- 
fairs. 

For all these reasons, the NCAA dues not support S* fill) in its 
present form. 

The bill would give the professional sports leagues unrestrained 
license to adopt whatever draft rules they choose with no assur- 
ance that the rights of others, most importantly student athletes, 
would be protected. Our position, however, does not imply opposi- 
tion to any legislation on this issue. 

If a proposal 

Senator Specter, Mr. Toner, may I interrupt you for just 1 
minute, please. There is a phone call that I must take, 
Mr, Tonek, Ves, 
(Brief recess, J 

Senator Specter, Th^re was a snarl on the jobs bill, the Kasten, 
amendment, and they had a unanimous consent agreement pend- 
ing on the floor, and I had an objection pending which 1 had to be 
consulted about. So, sorry for the interruption. You may proceed 
again, Mr, Toner, 

Mr. Toner, I am almost through with my summary. 

Senator Specter, All right. Pine, 

Mr, Toner, To continue, the NCAA position, however, does not 
imply opposition to any legislation on this issue if a proposal is de- 
veloped which offers protection for student athletes' rights while at 
the same time permitting enforcement of league rules under which 
professional sports clubs agree to exercise restraint in soliciting the 
services of student athletes. 

That concludes the summary, Senator, and I would be very 
happy to answer questions, 

ATTORNEY CONSULTATION RIGHTS 

Senator Specter, Thank you, Mr, Toner, With respect to the 
NCAA rule which prohibits a player from consulting with an attor- 
ney, how can a college student understand what his rights are and 
what his options are if he is precluded from consulting with an at- 
torney? 

Mr. Toner, He is not precluded from consulting with an attorney 
at any time. The one thing he is precluded from doing is directing 
an attorney or any other party to market his name or his athletic 
ability. 

Senator Specter, Well, that is a difficult conclusion to draw from 
a rule which says> "Any individual who contracts or who has ever 
contracted, orally or in writing, to be represented by an agent in 
the marketing of the individual's athletic ability or reputation in a 
sport no longer shall be 1 eligible for intercollegiate athletics in that 
sport," 
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The issue is whether he slunikl contract to engage in professional 
sports. AikI the person whom he would naturally consult would be 
an agent-attorney. And the question he has to decide is whether he 
should enter into n contract to become a professional athlete* 

Mr, Toner. Well, there is nothing to prevent him* once he is 
faced with a contract, from asking an attorney's advice or any 
other person's advice on what that contract really means nnd whnt 
his options might be. 

Senator Spkcteu. But he doe*s not face the contract issue until he 
has an agent. Are you saying 

Mr. Tonkk. It seems to me that the previous— Willie Young indi- 
cated that he directly negotiated with a member of a football team, 
not an agent, or not his agent. 

Senator Spkitkk. Well, if r his rule obliges a man like Willie 
Young to negotiate directly with a professional football team, isn't 
that highly questionable as a matter of good policy? 

Mr. Tonkk. Well, I would say it would be questionable [>olicy for 
any student athlete that I would be coaching to do. 

Senator Spkctkr, Sure. With all due respect to anybody on the 
other side of any arrangement, a student in that capacity ought to 
have an attorney who is representing his interests, who can under- 
stand the complexities of the transaction. 

Mr Tonkk. The NCAA does not dispute that. But at that 
point 

Senator Spi-xtkr* But your rule really flies in the face of that re- 
ality. I think you could read the rule to say that bel'ore a student 
wilf contract with an agent, that the NCAA would permit him to 
hire an attorney to give him advice as to whether he should con- 
tract with an agent. But that is pretty tough stuff. 

Mr, Tonkin Senator, later on in that same paragraph, the sen- 
tence beginning: ^ 

St*cijrmn advkv from a lawyer eona-rmtitf n proposed professional sports contract 
^hall not h<* omsklm*] omtrarnru; For representation by an ;n;fnt under this rule, 
unless the lawyer n*present^ the student athlete hi ne#>tiatiun> lor such ;l contract. 

Senator Spkctkk. 1 said that he could consult with an attorney. If 
an agent comes to a player and says, "I would like to give you 
advice on becoming a professional athlete/ 1 the player cannot 
accept such advice under your rule.- He can go to a lawyer and say,- 
"should I consider hiring this man to be mv agent." Or if somebody 
has presented hint with a contract, as the did to Willie Young, 
the player can then go to a lawyer and consult with him on that 
contract. 

But in the real world attorneys are attorney agents who are 
hoping to represent the person in becoming a professional athlete, 
Mr. Ton kk. Well 

Senator Specter. 1 understand your point, and 1 think you un- 
derstand mine. 

Mr, Tonek. 1 do, and that is why we arc at that cut*ing edge. 
And if it were not right there, where would it he? 1 still believe 
that whenever the decision point is reached, there is a similar cut- 
ting edge. 

Senator Specter, Well, the content and likely impact of these 
rules is obviously up to you and the NCAA, One rule which obvi- 
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ously concerns me relates to a player's ri^ht to be effectively repre- 
sented by an attorney an attorney who may be an attorney agents 
in order to make n 'preliminary determination about whether to 
turn pro. Another question I have is whether a young, inexperi- 
enced youth shouldn't be tfiven some period of grace, an opportuni- 
ty to consider the pros and cons of these hard decisions, and per- 
haps even the right to change his mind. I'm also concerned that 
some of thosf 3 rules may be difficult to read and comprehend for 
some coliege students. 

Mr. Tonkk. Senator, if I may, at the very end of the paragraph 
that we were both rending from, there is a reference about revi- 
sions mode in August ^ 1974, January 17, li)7(i, and January 10, 
lftTiJ, and also references to cases. If I may, I would like to add 
numbers of casts that your staff could consider that relate to the 
use of agents, professional contracts. 

+ Cases Nos. 3 and 4 do not relate to the things that we are talking 
about tod^v surrounding Hersche! Walker. And there are refer- 
ences at the end of the paragraph. But 32 and 33 may. But in addi- 
tion to those cases 15, Hi, and 17, 1H, and 19, cases #7, 31 could be 
added that could clarify many of the questions that you may have. 

Senator Specter. Mr. Toner, the concern I have is tl.at if Her- 
sche) Walker or Willie Young picks up these NCAA rules and sees 
all of the^e cases* sees the revisions, sees the rule, he might not 
know quite what to do. It mi^ht be pretty hard for him to really 
understand such a rule, and : v there were a simpler arrangement 
where he could consult with and be advised by someone at an earli- 
er stage, my suggestion to you is that this might be desirable. 

It may come to pass that there will be another date following the 
word "revised/' 

Mr. Toner. Well, we meet annually* and we change a lot of rules 
each year. This one has been rather dormant. We have not had 
this kind of a question about this rule until this day. 

Senator Specter. Sure, 

Mr. Toner. But I just do not want you to feel that I am leaving 
this hearing without repeating the fact that one can seek advice 
about interpretations and about professional contracts without en- 
dangering eligibility for intercollegiate activity. 

_Senator__SpECTER. -Well, I agree with- you that there are lines 

which can be followed by someone who is well advised, but it is a 
difficult line. Riven the fact that the people who are in the field are 
agent attorneys who are really looking forward to pushing the 
player into professional athletics. 

Mr. Toner. Yes, sir. 

Senator Specter. That is the reality, and that is the difficulty. 

Mr. Toner. I was particularly struck by Willie You.ig's state- 
ment that he did not choose to consult with people at the Universi- 
ty of Illinois about all of the decisions that led to his unfor+unate 
experience- 

Senator Specter. Well, I think there is a lot of pressure on these 
young men at that pa/tic ! lar time, and it requires a lot of talk by 
a lot of us to see if we can structure an arrangement where there 
is more equity, m m?. advice, and a better general result. 

We very much appreciate your being here, Mr. Toner. 

(Prepared statement of Johfi L- Toner follows ] 
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PREPARED STATtMENT OF JOW L TONER 

Mr. Chairman and members of the Committee, my name is John 
Toner. I am the Current President of the National Collegiate 
Uhletic Association (**NCAA**)i an association of 961 colleges and 
uni versi t ies i all ied athlet ic conferences * associate inst it ut ions 
and affiliated organizations. I am also Director of Athletics at 
the University of Connecticut. I appreciate the opportunity to 
present to you today the views of the NCAA on S. 610* the 
Collegiate Student-Athlete protection Act of 1983. 

In liqht of the recent action of the United States Football 
Leaqje (**USFL H ) permitting one of its teams to sign a student- 
athlete* Herschel Walker* to a professional football contract 
before his collegiate eligibility expired* the NCAA wishes to 
make clear its view that in most instances, the advantages to be 
obtained from completing a college education far outweigh the 
immediate financial gains available from a premature professional 
commitment . 

It is the Position of the NCAA that student-athletes should 
be encouraged to complete their college e*Jucat^on . At the same 
time* however, the NCAA believes that a student 'athlete should 
have the right to sign a professional contract during his 
undergraduate career if it is in his own long-term/ best 
interest to do so» Accordingly, the NCAA flfcver has had and does 
not now have rules restricting a student-athlete , from pursuing a 
professional sports career. Similarly* the NCAA neither has nor 
seeks any agreement with professional sports leagues to preclude 
or limit the opportunity of a student-athlete to "turn 
professional . ** 

The NCAA Constitution provides that a basic purpose of the 
NCAA is "to maintain intercollegiate athletics as an integral 
part of the educational program and the athlete as an integral 
part of the student body and* by so doing* retain a clear line of 
demarcation between colle9e athlet ics and professional sports,** 
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Consistent with this Policy, NCAA rules define the point at which 
a studont ^-athlete becomes a professional athlets* Once a profes- 
sional in a particular sport* an athlete no longer is eligible 
for intercollegiate competition in that sport * The NCAA rules 
consist of clear statements that young People can understand of 
the circumstances in which a studen t-athls te relinquishes his 
intercollegiate eligibility* The NCAA publishes a short summary 
of its rules relating to amateurism and eligibility in a pamphlet 
entitled A Guide for the Coll eQe -Bound St udent-Athlete . The 
nation's high schools and NCAA member colleges and universities 
distribute this Pamphlet to prospective student 'athletes during 
the recruiting process. We have provided the Committee the most 
recent editions of the pamphlet and the nCAA Manual , which 
contains NCAA rules and interpretations thereof* 

In brief, NCAA rules provide that a student-athlete becomes 
a professional when he is paid for participation in a sport* 
enters into an agreement of any kind to compete in professional 
athletics* agrees to negotiate a professional contract* signs a 
contract or commitment to play professional athletics, or 
contracts to be represented by an agent in the marketing of his 
athletic ability or reputation* In other wcrds* a student- 
athlete crosses the line from amateurism to professionalism when 
he takes the initiative to become a processional* 

The signing ot Herschel Walker illustrates the application 
ot these rules* Walker relinquished his collegicte eligibility 
in at least two ways* First* he had an aoent negotiate on his 
behalf with professional tootball representatives. Second* he 
signed a contract with the New Jersey Generals* a USFL team, to 
play professional football. 

A student-athlete does not turn professional simply by re- 
ceiving an offer from a professional sports league or securing 
advice from an attorney concerning a proposed professional sports 
contract* It is only once the student-athlete affirmatively 
takes steps to otfer his services to professional sports teams 

22-649 0 - 83 - 7 ~ _ 
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that. h« considered to have become J prof ossional • The tact 
that the contract is not onfotceable, tl*± t the athlete is not 
selected for professional pl^y or that he Later decides to 
withdraw from the contract ha.i no bearing on the cone js ion 
whether he has became a professional. It: is his action in taking 
the initiative to try to flay professionally that determines 
whether or net he has created the line into professional ism* not 
whether he is successful in that endeavor. 

Ttte NCAA 1 s Primary concern is tnat college student-athletes 
who sign with professional sports organizations often do not 
complete their 'intfprgr^duate careers and fail to receive college 
degrees. The NCftft is fnore concerned with the possiblity that a 
student-athlete will not complete his collage education than with 
the Possibility that he vill not complete his eligibility. 
Moreover* many student-athletes who turn professional before 
completing their college eligibility and their college education 
ultimately do not succeed in their professional athletic careers. 
The statistics are sobering- In both football and basketball! 
cnty about «ne Percent of college seniors playing those sports at 
NCftA member colleges and universities are successful in their 
efforts to play professionally, 

Although statistics are not available* it has been our 
experience that few athletes return to complete their college 
education once they have interrupted it to play professional 
sports* 

The tnanner in which the USFL has been structured will 
exacerbate this problem and is likely to result in a marked 
increase in the number of student-athletes who do not complete 
their educational careers- Not only has the USFL permitted a 
student-athlete with eligibility remaining to si9n a professional 
contract prior to his graduation from college^ it also has 
indicated its intention to conduct an annual draft of college 
players that will encourage the selected individuals to leave 
college prior to completion of their senior year* These annual 
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draft sessions will take place prior to the beginning of the USFL 
season* which is to begin in March of each year, and the players 
who are drafted will be encouraged to leave their institutions in 
order to participate during the spring in this competition. 
College football players who have <-ompleted four seasons of 
eligibility in the fall of their senior year thus are more likely 
to leave college after their seventh semester* before their 
graduation from college* in an effort to play professional foot- 
ball with a U3Ft» team than they would be in the case of nfL 
teams* where both practice and the playing season take p]dCe 
aCter the close °f the academic year. 

In addition, the NCAA believes that the actions taken by the 
USFL* and the attitude exhibited to date by the leagued leader- 
ship* will encourage individuals acting as agents to contact 
Undergraduate student-athletes to try to persuade them to forgo 
their remaining eligibility and the completion of their college 
education in order to obtain contracts with USFL teams. Although 
premature signin^s with other professional sports leagues have 
occurred* those leagues have avoided many potential problems by 
announcing their policies and practices and adhering to them* 
thus allowing affected parties to plan accordingly* Based upon 
the uSFL's record to date* it is not certain that the USFL is 
prepared to do that* 

The NCAA strongly urges the USFL and other professional 
sports leagues to state clearly their governing policies and 
practices with regard to the sioning of undergraduate 
student-athletes* and then to hold to those standards* 

The NCAA is empathetic to the position of many college 
coaches that the drafting of athletes prior to completion of 
their college eligibility disruPts the intercollegiate sports 
program in which those athletes compete* We understand their 
concern that the action of the USFL in permitting the signing of 
Herschel walker may leaa to widespread recruiting of college 
football players in the absence of professional leaOue rules 
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barrinq such recruitment. The NCAA is in favor of measures to 
reduce' the pressure on college coaches and it does not want to 
encourage the draftinq of student-athletes who have not completed 
their collie education and who have eliqibility remaining. 
Nonetheless, the NCAA does not believe that a student-athlete 
Should be denied the opportunity to choose to become a profes- 
sional player prior to completion of his undergraduate educa- 
tion. 

If Congress wishes to ensure the enforceability of profes- 
sional leaque rules encouraging student-athletes to complete 
their undergraduate education, the NCAA agrees, based upon the 
Spencer Haywood caseV and advice from its legal counsel, 
that an exemption from the antitrust laws would be necessary. 
disagree with the suggestion that the prohibitions Implied by the 
Haywood case can be avoided by the establishment of some form of 
"screening committee" to determine — on the basis of skill, 
maturity or economic "need" -- which student-athletes will be 
authorized to "turn professional* before completing their 
intercollegiate eligibility, and which will not. In any event, 
we do not consider this to b» a wise policy. 

we do not believe that the present number of student- 
athletes who are tempted to sign prematurely warrants the 
adoption of a national policy to prevent an individual from 
having that choice. The NCAA, however, remains principally 
concerned' by the fact that there are student-athletes at manV 
cohoges who do not receive their degrees following completion of 
their athletic eligibility, and the NCAA member institutions are 
committed to improving this state ot affairs. 

I would be Pleased to answer any questions that Committee 
members may have. 

'./ Denver Rocked v. All-P ro Management, Inc., 325 F. Supp. 
1 049 (CO. Cal. 19/1 ] . 
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The National Collegiate Athletic Association 
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The Honorable Strom Thurmond 
Chairman, Committee on the Judiciary 
Un i tod States Senate 
2LB Russell Senate Office Building 
Washington, D + C , 205>10 

Dear Chairman Thurmond; 

This latter will provide additional information and, 
clarify the position of the- SCAA on certain points raised 
during the March 17 hearing chaired by Senator Specter on 
the CollegiAte Student-Athlete Protection Act of 1963 (S t 
610) . 

An accurate summary of the principles adopted by the 
NCAA ■membership* concerning the point at which a student- 
athlete professionalizes himself* is that he becomes a 
professional in a sport (and no longer is eligible for 
intorcol teg iate competition in that sport) when he takes or 
initiates conscious affirmative steeps to negotiate or enter 
into a professional contract* participates as a professional 
athlete, or receives remuneration for sports participation* 
More passive activities short of these steps do not result 
in Prof ess ionalizat ion « Moreover* in those limited number 
of instance;; in which a student-athlete unwittingly has 
prof estiionalized himself, he normally is able to regain his 
intercollegiate eligibility through appeal to internal NCAA 
bodies* 



NCAA constitutional and bylaw principles in this area 
are drawn in such a fashion as to accomplish two purposes 
deemed important by the NCAA membership: (1) to provide a 
clear and readily understandable line of demarcation between 
amateur and professional status* and (2) to Provide malor 
disincentives to prospective agents or other representatives 
of professional sport becoming involved in the educational 
process ♦ 
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Thus, as I explained in my statement to the committee 
on March 17* NCAA rules specify the following instances in 
which a student-athlete relinquishes college eligibility in 
a sport; 

if he receives or agrees to receive 
payment for participation; 

— if he agrees to compete in professional 
athletics or to negotiate a professional 
contract ? 

— if he directly or indirectly uses his 
athletic skill for pay* signs a contract 
to play professional athletics in a 
sport* or plays on a professional athletic 
team; or 

if he contracts orally or in writing for 
an agent to represent him in the 
marketing of his athletic ability or 
reputation. 

Receipt of an unsolicited offer from a professional 
club or a professional sports agent does not affect the 
eligibility of a student-athlete, Correlat ively* a student- 
athlete is permitted to contact a professional club to ask 
the club what his value would be in the event he were to 
decide to professionalize himself* He would become a professional 
under these circumstances only if he followed up a professional 
offer by thereafter attempting to negotiate a better offer* 

During the March 17 hearing* some confusion appeared to 
exist as to the entitlement of a student-athlete to consult 
an attorney and still retain his eligibility. The NCAA 
Constitution expressly states that a student-athlete may 
contact an attorney for advice about an offer from a profes- 
sional club without jeopardizing his eligibility for inter- 
collegiate competition. Similarly* such an attorney for a 
student-athlete could be employed to contact a professional 
team to attempt to determine the student's value as an 
athlete — just as the student- athlete is entitled to 
contact the team himself. 

In general terms r ttCAA rules in no way limit the right 
of a student- athlete to explore with his attorney* his 
coach* othet athletic department personnel* or Ipersons other 
than those acting as representatives of professional sports 
teams* the process by which he might become a professional 
or the desirability of his becoming a professional* In this 
context* a student-athlete is considered to have professionalised 
himself only when he instructs his attorney, or some other 
agent acting on his behalf* to negotiate with a professional 
club for purposeslof becoming a professional athlete* 



ERIC 



99 



The line between professionalism and eligibility for 
intercollegiate play mast be drawn somewhere, and it has 
boon incumbent upon the NCAA membership to determine where 
that line should be drawn. Without argument che NCAA 
membership has drawn the line at a point which equates 
virtually any conscious affirmative steps toward the mark- 
eting of athletic ability, either with or without the assist- 
ance of an attorney or agent, with loss of intorCol logiato 
eligibility. At the same time, however, the student-athlete 
is permitted — without risk of loss of eligibility — fully 
to explore with competent advisers the meaning and intent of 
NCAA rules and the potential benefits which might accrue in 
the event he were to decide to professionalize himself* 

There is no doubt, moreover, that the NCAA membership 
believes that it is not in the interest of student-ath lotos* 
intercollegiate athletics or the educational process for 
NCAA rules to authorize the involvement by agent-marketers 
of athletic talent or representatives of professional clubs 
in the decision-making process. Contrary to allegations 
made by some* the NCAA rules in this respect are not intended 
to require student-athletes to exhaust their eligibility in 
intercollegiate athletics before pursuing a professional 
career. Rather* they are designed to permit tlv student- 
athlete to consider the fundamental issue of prof essional i- 
zation under circumstances in which he Ms basic information 
necessary to decide that issue* without being subjected to 
the prea^urei; that can arise from the involvement of an 
agent whose sole incentive ordinarily would be the reaping 
of rewards from a decision to professionalize. 

Question was raised at the March 17 hearing as to why a 
student-athlete, once having consciously made the decision 
to professionalize himsell* should not bo allowed to "change 
his mind" and reestablish himself as eligible for intercol- 
legiate competition. The answer to this question is twofold; 
(1) adoption of sach a principle would completely open the 
door to prospective agents and other representatives of 
professional interests to become involved in the educational 
process in general and in the student-athlete's decision- 
making process in particular; and (2) such a principle would 
invite endless debate and necessary decisions as to how far 
the student-athlete would be permitted to negotiate for -- 
and indeed pursue -- a professional career before he no 
lonqer would bo eligible to regain his eligibility for 
intercollegiate play. If Herschel Walker* having consciously 
decided to sign a professional football contract, were 
permitted to regain his eligibility for intercollegiate play 
two days later (before he had ever stepped onto a professional 
practice field) , should he then also be entitled to regain 
his eligibility if he were to participate in professional 
practices and then recant* participate in some professional 
games and then be "cut", participate in a professional 
season* and so on? 
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Additional question w.is raised daring the course of the 
hearings whether student-athletes in fact understand the 
NCAA rules relating to professionalism. My own view is that 
except in rare instances, they understand them very well. 
Both the NCAA and its members make major efforts to inform 
studeriL-athletes concerning NCAA rules and the limits they 
impose. For example, through its Professional Sports 
Liaison committee, the NCAA has worked with an attorney to 
prepare a volume for students that explains NCAA rules and 
provides information about selecting an agent. in addition, 
the NCAA staff is available, and is known by every NCAA- 
member institution to be available, to the institutions and 
their student-athletes to answer questions concerning the 
application of NCAA rules. 

Similarly* the NCAA members themselves have been aggres- 
sive to insure that their student-athletes understand NCAA 
rules. Coaches and other athletic department representatives 
review NCAA rules with student-athletes at least on an 
annual basis, and are continuously available to respond to 
specific questions and to offer advice to studenL-athletos 
concerning the process of becoming a professional, it 
simply is not credible to assume that a student-athlete of 
Herschel Walker's caliber has not been given the opportunity 
for detailed review of the NCAA rules concerning profession- 
alism — particularly in light of the fact that it can be 
assumed that Ms coaches themselves possess a manor interest 
^n his not unwittingly professionalizing himself before 
completion of his intercollegiate athletic career. 

It seems apparent that Herschel Walker's decision to 
become a professional in the middle of his junior year at 
the University of Georgia provided the impetus for the 
introduction of 610. As is true of outstanding student- 
athletes generally, Mr. Walker in fact was well-versed in 
the NCAA rules on professionalism* 1 am advised that he 
discussed the rules with his coach, Vince Dooley, and with 
other members of Georgia's athletic department. During his 
sophomore year, when he was considering whether to sue the 
National Football League in connection with its draft rules, 
the NCAA staff spoke on at least three occasions with Mr. 
Walker's attorney, Jack Manton, concerning the NCAA rules — 
in order to assist Mr. Walker and his attorney fully to 
understand his options concerning continued collegiate 
el igibility . 

I understand that before Mr. Walker actually signed his 
contract with the New Jersey Generals, he did not seek 
advice from his coach or the NCAA. Nor does it appear that 
the process by which he professionalized himself was the 
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result of some allegedly obscure "technicality" in NCAA 
rules — he and his attorney clearly understood the NCAA 
rules* and he clearly demonstrated an intention to play 
professional football by signing a contract with a pro- 
fessional football team. 

Unlike Mr. walker* s case, there are a limited number of 
instances in which a student-athlete — either because of a 
lack of advice or more often because of incorrect advice — 
unwittingly takes a step which results in his having profes- 
sionalized hiroself under NCAA rules. A procedure exists 
within the NCAA structure to deal with these instances: if 
a student-athlete* having professionalized himself* wishes 
to attempt to regain his eligibility for intercollegiate 
athletics, he is entitled to a hearing, before the NCAA 
Eligibility Committee, for a review of his status. The 
determinative question in these cases generally has been 
whether the student-athlete in fact intended to profession- 
alize himself — in which event the Committee has not restored 
eligibility — or, as is more often the case in appeals 
before it, whether the student for some reason had not 
formed an intent to become a professional ~ in which event 
the Committee has generally authorized the restoration of 
el igibili ty ■ 

The tligibility Committee has restored the eligibility 
of the student-athlete in question in twenty-two of the 
twenty-six cases concerning amateurism heard by the Committee 
since 1979. For exampie* the Committee restored the eligi- 
bility of a prospective student-athlete who had participated 
in a professional baseball camp. The young man had attended 
the camp at the urging of friends and school administrators 
in his home town and had not intended to become a professional 
baseball player. He did not sign a contract or commit 
himself to play professional baseball. 

In another case* the Committee last summer restored the 
eligibility of a student-athlete who had not read the letter 
that he had signed submitting his name for the NBA "draft". 
The athlete was mislea by a consultant to believethat he 
was simply requesting the opportunity to play during the 
summer in recreational playing centers against NBA players, 
and that such activity would not affect his collegiate 
eligibility. Upon learning what he had done, the athlete 
withdrew his name prior to the draft. The Committee found 
that the student -athlete was seeking the opportunity to 
improve his basketball skills by participating against 
talented players, and had not intended to become a professional 
player at that time. The Committee expressed concern that 
the university, which was a new NCAA member, make greater 
efforts to educate its student-athletes about NCAA eligibility 
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Finally, I wul'd simply like to make reference to a 

Am&ricAn col Lege Testing Program to study the rive-year 
gradation rates flc a representative sample "' u «* nt "* 
Including both^thletes t *£ fn average of 

irptrclnrof^thletes'grlduatel? whereas an average of 
percent of non-athletes graduated. Attached for the Committee s 
reference is a copy of the study. 

I auureciate this opportunity to supplement the NCAA's 
testimony P on S tlO, and ask that this letter be incorporated 
as a par? of the record of proceedings. We would be pleased 
tt provide any additional information you or your staff may 
wish to have. 

Very truly yours* 
John L. Toner 

jLT/dmh 
Attachment 

co; The Honorable Arlen Specter 
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National Collegiate Athletic Association 
Survey Of Graduation Rates After Five Tears 
for Hales First Entering College tn Fall 1975 

ApriT 19S1 



Prepared by 

Institutional Services Department 
Research and Development Division 
American College Testing Program 
Iowa City, Iowa 



1HF. PROBLEM AM) PURPOSE OF THE STUDY 

Background and Data 

Jn the Spring of 1975 the N^A entered into an agreement with the 
American College Testing Pr* am to survey the memcer colleges of the HCAA 
to Team ff the graduation rates of student.athtetes W hg win varsity athletic 
award's are comparable to the graduation rates of non-athlete male students* 
The survey was mailed to the athletic directors of 692 member colleges of the 
NCAA, After two follow-up letters* usable data were received from * total of 
175 member colleges. Because of the poor response rate* the statistics had 
to be interpreted with caution since data from responding colleges may have 
differed from non- responding college 

At the time the results of the survey were shared with the NCAA it was 
recommended by ACT that the study iwy have provided more valuable data if 
opportunity had been 9iven to the colleges to track entering freshmen students 
over a period of time* During the survey process* many colleges indicated to 
ACT (SPrin9 1975) that records were not available or wer e very difficult to 
find* tn addition* rany colleges indicated that they wero not prepared or 
organized to respond to a survey which required so "^ny hours of clerical 
auditing of records* ACT believed that ff colleges would be able to Plan the 
clerical tasks associated with tracking the progress of male students* the 
information would be improved, in addition* colleges would have the oppor- 
tunity to get a clear Picture of the work involved before they a9reed to 
participate. - 

As a result* the NCAA entered into an agreement with ACT in the Winter of 
1975 to study the 5-year graduation rates of a representative sample of male 
students (both athlete and non-athlete) at participating KCAA colleges and 
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universities. Initially* ACT and Hr.AA decided to select a random sample of 
200 institutions from Divisions t-tU to be included in the study. A total 
of i£S colleges *ere selected from Division 1* 50 were selected from Division 
]] * and 25 were selected from Division Hi* These institutions w*re sent a 
letter of invitation to Participate in the survey in April of 1976 (see 
Appendix A) along with a memorandum from President John A* FuiaV (Appendi* B) 
that outlined the PurPose of the survey* A total of 115 colleges and vniver, 
sities agreed to Participate in the survey* tn some cases the Director of 
Athletics asked ACT to send the survey materials to a more aPProPHate office 
on the camPus for record-keeping activities* The rest of the colleges co. 
ordinated the data collection activity through the Office of the Director of 
Athletics, lhe letter of instruction {Appendix C)* Procedures to be followed 
in collecting and recording, data {Appendix 0), in d an appropriate number of 
su'-viy forrs (APPeruJix E) n*re mailed to the US colleges in fay 1976. 

Curing the course of the five year data collection effort* ACT sent a 
copy of the Previous year's completed roster to the individual colleges that 
activity returned data to ACT* A few colleges elected to maintain their owr 
records* but most colleges returned the data after several additional efforts 
were made by ACT to remind the colleges of the importance of the study* 

A typical letter sent to the colleges each Year 1* reported in APPendix 
F. Data were received covering the S-year period after repeated efforts by 
Phone and mail from 46 colleges and universities. 

Related Research 

Recent research has been reported by Panta^es fln d Creedon (1978) that 
indicates only 4 out of 10 students who enter a college In the United S^tes 1 
graduate four years later, further they report that eventually about 5 of 
the 10 entering students will graduate from the same colleSe* They report 
that of the 5 students mho leave a college altogether* four will re-enroll 
at a different college* and of those four enrollees* °J>)y two will graduate* 

EcfeTand and Wisenbaker (1979) reported that of those who entered academic 
programs in the Fall 1972* 391 had obtained a bachelor's degree by October 
1476* 261 were still enrolled* and 35! had dropped gut* Women were more likely 
than men to have Graduated on schedule. As reported in the article by Panwges 
and Creedon, earlier studies by *^erskilt {\AZ) and Eckland Cl964) reported 
that after four years of college only 371 of the entering freshmen actually 
graduated fr«> the college* However* the rates of attrition for men and women 



301-109 



105 



differ. Some researcher* have found t-at men tend to droP out more than women* 
and in other studies women dropped out more frequently than men. 

A recent study cm 9raduati0n rites by sex was reported by ttewJofl and 
Gaither (1930)* based on students nho entered California State University* 
Northrldge. Based on students who entered from Fall ^371 throu9h Tall 1977* 
the authors reported that males revealed a more Positive persistence rate 
than did females* They reported 321 of the males who first entered college 
In the Fall of 1971 were still enrolled after the 8th semester* whereas only 
291 of the females were still enrolled. 

Cope (1978) reported recent" y that although Sross national retention rates 
have remained relatively constant* there are substantial differences in rates 
of retention amon9 different types of colleges. The most selective institutions 
generally havlnc substantially Mflher rates of retention* The ^anje of 
retention rates reported by CoPe is illustrated in Table K 

TABLE 1 

Estimated Retention Rates According to Institutional Selectivity 3 

Percentage Graduating Percentage Graduating 
]n four Years At Within JO Years At 

Type of Institution Initial Institution Same Institution 

Most Selective Private 80-90 90-95 

Large State Universities 30-45 50-70 

ftegtgnaj State Universities 15-25 30-45 

Public Community Colleges 15-25 b 10-15 C 

a Rates are estimated from data in foUow-up studies by Astin (1972, 1975)* 
Bayer and others (1973)* and Newman (l97I)» 

^Graduation from a two-year program in two years. 

Graduation from a four-year program after transfer* 



Beal a n d Noel (1980) surveyed officials at 990 colleges to determine what 
efforts wort best to retain students. Part of their survey requested co11e9e 
officials to report graduation rates after five years of colle9e + They reported 
college Graduation rates after ttve years of college from 561-771. 

It seercs clear that wide variation exists 1n the graduation rates of indi- 
vidual colleges* but tnat generally one might exPect between 351*451 of the 
male students to nave graduated from the institution they originally entered 
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fivfc years earlier. The purpose of this survey was to determine If freshmen 
athletes tended to graduate after five years at a rate similar to that of fioru 
athletes. The data were examined by sPort* as welt as over all sports. 

Educational MaJor 

Each y e ar during t^e survey ACT received updated information about the 
enrollment status of the male students bein? tracked in the study. Colleges 
were asked to verify previous data reported to ACT regarding academic maJor. 
enrollment status* and sport Participation, for purposes of this report* the 
enrollment status was analyzed for the male students from the d6 colleges 
according to their sport status reported for the Fall of 1975, In other words 
we tried to determine the status of students who b^an * program of athletics 
when they first entered coU*9e, 

The data in Table Z describe the enrollment status of the entire sample 
of 36*365 males by last reported educational major. The educational fields 
witn the latest five-year graduation rates were: foreign language* social 
sciencei business and commerce* and engineering. The graduation rate across 
all colleges was 4Z.4,* which compares favorably with previous research. It 
is iifcportant to note that 14.41 0 f the men were still ming class work in the 
Spring of 1<j80, As a r^sjlt* a total of 56.G* of the m3n who first ert»red in 
the Fall of 197& had not dropped or transferred to another colleSe, 

Table 3 reports the enrollment status of athletes across the 46 colleges. 
A total of £2. OS of the athletes who first entered the *6 colleges In the Fall 
of 197& had graduated by Spring lgeo. As of Spring 19S0* only 3$, 11 of the 
total group of athletes had dropped or transferred From the college In whicn 
they initially enrolled in the Fall of 197S, 

The enrollment status of male non-athletes (32*419) is reported by educa- 
tional maJor in Table 4, The educational fields with the Greatest Proportion 
of graduates during the five-year period in descending order were: foreign 
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TABLE 2 

Distribution of Enrollment Status in as Colleges of All tales, 
as of Spring 1980, Who First Entered College in the Fall 1975 



Enrollment Status Across Coll&Ses 
~~ {In Percent) 



Education Hajor 1978-79 


K 


Enrol led 


Dropped/Trans f erred 


Graduated 


A9rfcul tore 


405 


14. 1 


*4.0 


42.0 


Architecture 


337 


23. 1 


30.6 


46.3 


Biological Science 


2160 


14.3 


37.6 


48.1 


Bus tuess- Commerce 




11.7 


33.4 


$4.0 


Cocwnuni cations 


1164 


13.3 


40.4 


46. . 


Compu te tf \ n f orma t i on 


360 


21.1 


26.7 


52.2 


Education 


1768 


16.5 


41.6 


42.0 


Engineering 


3310 


16.7 


29.7 


53.6 


Fine/Applied Arts 


11S3 


21.1 


49.0 


29.9 


Foreign language 
Health Profession 


173 


13.3 


25.5 


61.3 


1102 


19.6 


48.5 


31.9 


Hc n e argmi c s 


T6 


6.3 


50.1 


43.8 




1589 


10.3 


42.$ 


47.3 


Mathematics 


555 


12.6 


38.7 


48.6 


Physical Science 


1364 


16.9 


30.6 


$2.5 


Coranunfty Service 


684 


15.2 


43,9 


40.9 


Social Science 


4903 


15.7 


28.1 


56.1 


Trade/I ndustry/Technical 


522 


11.7 


64.2 


£4.1 


General Studies 


1083 


16. a 


67.4 


15.7 


Other 


5908 


12.6 


76.2 


11.2 


Total 


36 > 365 


14.4 


43.2 


42.4 



TABLF 3 



Distribution of Enrollment Status 1o 46 Colleges as of 
Spring 19S0 for Hale Athletes Who First Entered College 
1h FaU 1975 

Enrollment Status Airass Colleges 
irn Percent? 

Dropped/ 

Group H Enrolled Transferred Graduated 

All Kale Athletes 4065 12.9 35.1 52.0 



112 



108 



TABLE 4 

Distribution of Enrollment Status in 46 Colleges of Male Non-Athletes, 
As of SDrinO 19SQ, Who First Entered College in Fall 1975 



Enrollment Status Across Colleges 
[In Percent) 







t nrt? } l ir-0 


fjVri n-nf»ii /T r a n ^ f r f p>rt 

K* f V^UcU/ JPdJP-JltrP P CU 




Agriculture 


367 


14 + 7 


43.1 


42.2 


ArChftec ture 


302 


24 + 2 


32 + 4 


43 + 4 


Gfologfcal Science 


19&3 


14. A 


38.4 


4? + 2 


Business/Conferee 


$974 


11.8 


33, 


54 + 4 


Communications 


T094 


i3.0 


40.9 


46 + l 


Computer/ Inf orma ti on 


325 


21,8 


2^,4 


50\8 


Creation 


1367 


15,3 


40.2 


44.6 


E no. i neer i ng 


2866 


1S + 2 


30.7 


51 + 0 


Fine/Applied Arts 


\ 102 


21 1 


49. r. 


29 + 7 


Foreign Language 


164 


H + 0 


26, & 


59J 


ne;1tr ?ro f ess ion 


1037 


t9 + 4 


49.2 


3T + 4 


Vo^e i z c r c s 


16 


o\3 


50.1 


43 + 3 




1439 


10 + 6 


43.2 


46 + 3 


Mathematics 


496 


13.3 


40,3 


46 + 4 


Physical Science 


1171 


17 + 8 


3K2 


50 + 9 


Community Service 


sse 


14.1 


43.5 


42 + fl 


Social Science 


4333 


16 + 3 


29.1 


54.6 


Trade/ 1 ndustry/Tec hn i cal 


4B3 


10 + 8 


64.8 


24 + 4 


General Studies 


976 




68.1 


16 + 1 


Other 


5396 


12.1 


77* 1 


io + & 


Total 


32.419 


14.5 


44.0 


4K5 



*Ta be Included in this table the institution had to report the educational major 
for the student* 



language* social service* business and commerce, and engineering. Overall, 
41.5* of the non-athletes had graduated by Spring 1980* and 14.51 of the non- 
athletes were still enrolled. 

The graduation rates for male athletes in the 46 colleges by last reported 
educational major are given in table S + The educational majors in which the 
greatest proportion of male athletes graduated were: Foreign language, social 
science, business and commerce* physical science* &nd computer /in fount! on 
science* 

Inspection of the results shown in Tables 4 and 5 indicate that ma^e 
atnletes graduated at a higher rate (50J) at the 46 colleges than was true 
of male non-athletes (4K5h 



Type of Sport 

In addition to knowing the graduation rates of athletes and non-athletes 
by edu;ations1 inajor, it Is important to know the graduation rates of athletes 
represented in various sports. The data in Table 6 report the 5-year enroll- 
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roent status of aTJ_inale athletes across the 46 colleges Included In the study* 
That ts the data w*re collapsed into one large pool of athletes, the total 
being 3963. The data have been reported for several major sPortSf and the 
data for all additional sports activfty have been collapsed Into one group 
called "all other sports*. Although the graduation rates for athletes Involved 
in football and basketball were significantly less than the graduation rates 
for male athletes in other sports, the rate at which the athletes at these 46 
colleges graduated compares very favorably with graduation rates of alt students 
from previogS research studies* A greater proportion of athletes who partici- 
pated In football were still enrolled than was true for other sports. 



TABLE 5 

Distribution of Enrollment Status in 46 Colleges of Hate Athletes* 
As of Spring 1930, Who First Entered College in Fall 1975 

Enrollmen t Status Across Colleges 
, Un Percent) 



Educati on J^aj or 1979 -SO N Enrolled Dropped/Transferred. Graduated 



ASricul tur^ 


3fl 


7,9 


52.6 


39 + 5 


Archi texture 


3S 


14.3 


U.3 


71.4 


Biological Science 


£07 


13.0 


30-4 


56.5 


Busipess/Corunerce 


830 


10.7 


30.? 


59.2 


Cotnrniini cations 


70 


18.6 


31.4 


50.0 


Computer/ Information 


35 


14.3 


20.0 


65.7 


Education 


HO) 


' 20.7 


4& + l 


33.2 


engineering 


AAA 


6.G 




69 + S 


Ffne/Applied Arts 


51 


17.6 


A7.1 


35.3 


Foi*ef9n Language 


9 






100.0 


Health Profession 


6S 


23 + 1 


3S + 5 


33 + 5 


Home Economics 










Letters 


150 


7 + 3 


35 + 3 


57 + 3 


Kat^itics 


59 


6.8 


2$A 


67 + 8 


^-.ys'zil Science 


193 


io + g 


ZG + 9 


62 + 2 


C^^uni ty Service 


lib 


20 + 7 


45 + 7 


'33 1 6 


Social Science 


570 


11J 


20 + 8 


68 J 


Trade/f ndus try/Tec hn ina 1 


29 


22.1 


56.4 


20 + 5 


General Studies 


112 


Z5 + 9 


61.7 


12.5 


Other 


522 


18.2 


66 + 6 


15. \ 



Total 3946* l3 + 6 36.4 50 + l 



"To be Included In this table the institution had to report the educational major 
for the student* 
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T ABLE 6 

Dlitribution of Enrollment Statu! in 46 College* a* of Spring 19W 
For Ml Hal* Athlete.! Who Flnt Entered College 1n Fall 1975— By Sport 

Enrollment jtatui Acrosi College! 
" fin Percent} 





5oort 


N 


Enrolled 


Org poett/Tr a n i f err e d 


Graduated 


1. 


Football 


1047 


16.4 


40.7 


42.9 


2. 


Baifcetball 


208 


12.3 


4S.fr 


41.9 


3. 


HreitMng 


297 


13,5 




47. S 


4, 


Baieball 


363 


11.3 


42.2 


46.6 


5. 


Track 


522 


14.6 


34.6 


50.fr 


6. 


Ail Other SPorts 


1426 


11.6 


30. S 


57.7 




TOTAL 


#63 


13.5 


36.6 


49.9 



*To be included in this table the Institution had to report the iport 
for the itutfent. 



The median graduation rate for the ^dividual college* included In thii 
study are reported In Table 7, The radian college S-year graduation rate for 
all entering male* of 1975 wai 35.3%* with the Median college year 5-je*r 
graduation rate for male non-athlete* equal to 33, fi*. Male athlete* typically 
graduated at a rate M$her than notuathletei,, to, 33,3*. Although foot- 

ball playen an d baiVetball players tended to have a median 5-year graduation 
rate that wai l«i than athlete* tn other ipOrti* the 5-year graduation rate 
wa* typically higher than it wa* f or non-athlete In the 46 college*. The 
data In Table 7 alio indicate that there wa* a greater tendency for n*1e ath. 
lete* to itill be enrolled after the 5-year period than wa* true for non- 
athlete*. 

This itudy grew out of an earlier itudy {sPMrtf 1975) that ACT conducted 
fo* the NCAA regarding graduation ratei of male undergraduate!, both athlete* 
who won vanity letter* and non-athlete*. Because many colleges were not 
equipped to monitor enrollment itatu* of their itudent*, the NCAA aifced ACT 
to identify a lamPle of colleges a.xt univenltles that uoold agree to monitor 
the enrollment itattii of both athletei and non-athlete* over a five year 
Period. 



Ho 



Ill 



ACT Initially Identified ZOQ colleges tc b* Included irt a five year study 
of enrollment status of males Mho ftrit entered college | n the Fall of 1975. 
A total of US colleges agreed to participate, but usable data *as only col_ 
lected from fl 6 colleges. However, the data collected for the sample of 46 
colleges *as carefully checVed and monitored over the five year period of the 
stud*. 



TABLE 7 



Median Enrollment Status fn 46 Collies *s of SPHng i960 
For Males Who First Entered College In Fall 1975 
(Jr. Percent) 



AH Hales 
Non-Athlete Mates 



Kale Athletes -Total 
l> F/ootball 
Basketball 
Wrestling 
Baseball 
Track 

Other Sports 



3. 
4. 
5. 
6. 



Htdlan Percertt 
Still Enrolled 



13.0 
tt + Z 

k.7 

17.6 
O.D 
8.0 
8.9 
9.5 

13.9 



Median Percent 
Graduated 



35.3 
33.8 

36.9 
34.3 
37.* 
42.6 
AZ.B 
45.5 
43.9 



Enrollment records *ere maintained for a total of 36*365 men. The over*, 
all 5-year graduation rate 'for all men 1n the study was 42.4%. which tgraPares 
very favorably with previous research. A total of 52. 0% of the male athletes 
fron* these same 4£ colleges had graduated at the end of the 5-year period. 
On the other hand, only,4T.5tof the male non-athletes had graduated at the 
end of the 5-year Period. 

Although the overall graduation rates for athletes Involved fn football 
(47.93) and basketball {fll T 9*l were somewhat less than other sports, the S- 
year graduation rates for awra i n these starts were comparable to other gradu,, 
atfon rate studies reported 1n the Professional literature. j 

The data in Table 7 reflect median college graduation rates for the 46 
different colleges. The patterns are verV similar to those found when the 
data were aggregated across colleges, tn general, male athletes graduated 
at a -ate equal to or higher than rale non^athletes. 
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ACT 



Educational Program!* arxJ Services 



Appendix; A 



April 1976 



Name 

Director of Athletics 
College Name 
Address 

CUy» State xxxxx 



Dear 



The National Collegiate Athletic Association U interested 1j 1e ; rni "9 
about the academic progress made by varsity athletes on scholarship who 
first enrolled in 1975-76 compared with other male students* We have been 
asked to collect and report, in summary for*, information on the above men- 
"oned students after five years (Sunnier 1980). Me would like for your 
institution to be included in the survey. 

Throughout the study we will be very careful to maintain the confidentiality 
of the information provided by your office to us. He nill asfc you to maintain 
the educational major and enrollment status of each male student. 




the students 
this important survey 

Sincerely, 



James Maxey, Assistant Vice President 
and Director of Research Services 
Research and Development Division 

JM/cd 
cc; 

Enclosure 

£»■ hgflfl Own* Sb** 
tO Be- iW 
to*! Off. *r~* 

, T*wow 13**1 »T.»C 

2^3 luff M*BC«*COt.l*« rjSrwcmotwu 
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Appendix B 



MEMORANDUM 



* 



TO; Directors of Athletics of Member Institutions, 
SUBJECT: Student- Athlete Graduation Survey. 



You may recall the Executive Committee contracted with the American College 
Testing Program to conduct in 1974-75 a survey of the entire NCAA membership 
to determine the percentage of lettemen who earn undergraduate degrc 
compared to other males in the student body* 

Although the survey indicated lettermen graduate at a higher rate than other 
males, the limited response from the membership (qbout 2$ percent) permitted 
ACT only to draw tentative conclusions from the available data, 

The Executive Committee, upon the recomnendat ion of the Public Relations 
Corrjnittee, has authorized ACT to conduct a second survey to determine the 
percentage of ATHLETES who earn degrees in comparison to other males ^n the 
student body* 

ACT will select at random 200 members to participate in the survey, and, 
hopefully, the refinement rf the Questionnaire and the request in advance 
for the institution to maintain records for the next five years on all 
students and athletes who entered college in the 1975-76 academic year will 
enable each selected institution to participate fully in this important study. 

All data will remain in the confidential files of ACT. The NCAA national 
headquarters will receive only the combined totals for all responses and an 
alphabetical listing of participating Institutions without any institutional 
information* 

The NCAA Council also heartily endorses this effort to obtain a conclusive 
report on this important question from this independent research organization^ 
and we encourage you to do your part to mafce this survey a success. 



JOHN A, FUZAK 
PresiJent 



JAF-Jn 
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Educational Programs and Services 



June 1976 



Name 

Director of Athletics 
College Kane 
Address 

City* State *A. 
Dear _ ; 



Throughout the survey, ACT will be very careful to maintain the confidentiality 
of the information provided to us by your office. 



319/356-3866, 
Sincerely* 

James Maxey* Assistant Vice President 
and Director of Researth Services 
Research and Development Division 

JM/cd 

ct: Dave Cawood* NCAA 
nclosures 



Appendix C 
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Appendix D 



NCAA 5-Year Study 
Of Male Graduation Rates 

PROCEDURES 

The two kinds of information you will need to retain and update for each of 
your male students (athletes and nonathletes) who first enrolled in the Fall 
of 1975-76 are listed below. 

A. E irollment Status , This will he a record of the enrollment status 
I>f each male student over the five-year study (academic level, 
transfer, drop-out, graduation date). 

Educational Major , Note any changes in the educational major over 
the five-year study; the date of" the change and the new major. 

The first step for this five-year study will he the most time consuming. For 
your convenience we have enclosed a form for you to use to provide us with 
- "the appropriate Information fornrotir 1975-7F male freshman students. Fach year 
thereafter* ACi will send to your- office a computerized roster of the student 
names (si^'ar to the printed form enclosed) for you to update the enrollment 
status and educational major. 

4 '- Completing the Form 

1. STtident Name - List the name of each male student who first enrolled as a 
freshman (athlete and nonathlete) in the Fall of 1975-76. 

2. Social Security Number - List the social security number or student ID 
number. 

3. Athletic Information - List the sport each athlete participates in and 
\. whether or not he is on a scholarship. 

4. Education Major - List first educational major. If the student changes 
his major at anytime during the five-year study* list the new major and 
the date of change. 

5. Enrollment Status - List the enrollment status at the end of the given 
academic year {academic level, transfer, drop-out, etc.). 



If you have any questions regarding this survey, please call or write Or. Oames 
Maxey, American College Testing Program, P.O. Box 168, Iowa City, Iowa 52240, 
319/3S6-3866. 
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v: 



College Nan*e_ 
City /State 



Student Name 



NCAA 5-Yeor Study 
of Hale Graduation Rates 



Social Security 
Number 



Educational Major 



4£l 



Athletic. Information 



Sport 



Yes No 



Enrollment Status 
End of 1975-76 
Academic Year 
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Appendix F 



ACT 



Educaiionai Programs and Services 



Code: 



Date 



Name 
Title 

College Name 
Address 

City* State xxxxx 
Dear : 



A year ago we sent you a copy gf the enclosed roster of men wno first matric- 
uUted at your institution in the Fall of 1075, You will retail that your 
institution is on« of 50 colleges and universities in the United States that 
agreed to participate in a 5-year study of graduation rates of pale athletes 
as well as regular male students. The study is being sponsored by the National 
Collegiate Athletic Association (NCAA), 

PTesie update the enrollment status, educational major, sport and scholarship 
indicated for the men listed on the enclosed roster for Fall 1977 and Fall 197ft 
K 'f you have already completed FaU 1977. just complete Fall 1976.) As I have 
indicated in the past* we will process the information with extreme caution in 
order to protect the Privacy of individual students and institutions, 

He appreciate your help with this important survey. Call me collect at 319/ 
3S5-3866 ff you have any question* about completing the rosters, I would like 
to be able to have the completed materials by November 30, 

Sincerely, 



James Na^ey, Assistant Vice President 
am Director of Institutional Services 
Research and Development Division 

JM:mh 

Enclosures 




KOi *wui owe* s**m 
frn Tie 



$Im ThE AMtflitu, COLlE&£ rEsruvC CW1*M 
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Senator Spector. Thank you very much, ladies and gentlemen. 
The hearing is adjourned. 
[Whereupon, at 12:50 p,m- f the committee was adjourned*] 
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THE COLLEGIATE STUDENT-ATHLETE 
PROTECTION ACT OF 1983 



MONDAY. MAY 23, 1983 

U.S. Senate, 
Committee on the Judiciary, 

Washington, D.C. 

The committee met, pursuant to notice, in room 226, Dirksen 
Senate Office Building, commencing at 10 am., the Hon. Strom 
Thurmond (chairman of the committee) presiding. 

Also present: Senator Specter. 

Staff present: W. Stephen Cannon* chief antitrust counsel; Sally 
Rogers, antitrust counsel; Debbie Shupe, research/investigator, 
committee staff; and Stephen P. Johnson counsel, Subcommittee or 
Juvenile Justice. 

OPENING STATEMENT OF CHAIRMAN STROM THURMOND 

The Chairman. The Committee will come to order. 
Today, the committee continues its consideration of S. 610, the 
Collegiate Student-Athlete Protection Act of 1983. The issue of 
whether the antitrust laws should apply to professional sports 
league eligibility requirements raises many m^jor policy questions. 
Thus far, it appears that the signing of Hershel Walker by the New 
Jersey Generals of the U.S. Football League has not led to the pre- 
cted exodus of college athletes into professional sports leagues, 
owever, the future remains unclean and we intend to examine 
the provisions of S. 610 very thoroughly. 

We are fortunate to have among our witnesses today representa- 
tives of both football leagues, the National Hockey League, and 
others who will address the concerns of players and colleges, I am 
sure that the testimony given by these witnesses will be most 
informative, and I look forward to hearing them. 
The distinguished Senator from Pennsylvania has a statement 

OPENING STATEMENT OF SENATOR ARLEN SPECTER 

Senator Specter. Thank you, Mr. Chairman. 

At the outset, I would like to commend the chairman, the senior 
Senator from South Carolina, for convening these hearings on this 
important subject. 

In March of this year Herschel Walker left the University of 
Georgia, in the middle of his junior year, to play professional foot- 
ball in the U.S. Football League. That occurrence shattered long- 
standing rules governing the recruitment of college players by pro- 
fessional teams. 

(121) 




In explaining the USFL's decision to sign this undergraduate 
player. Commissioner Simmons stated to the press that the league 
rule, which had theretofore limited the recruitment of college play- 
ers* violated the antitrust laws of the United States. 

The Walker situation seemed to me and others in the Senate to 
be a dangerous precedent which had serious overtones. According- 
ly* I introduced the Collegiate Student-Athlete Protection Act of 
198H which, if enacted, would insure that the antitrust laws do not 
prohibit professional sports leagues from establishing rules which 
prohibit the recruitment of college athletes who have not complet- 
ed their education or eligibility. Last Wednesday* May 18* Con- 
gressmen Barnard of Georgia and McCurdy of Oklahoma intro- 
duced the same bill in the House* designated H.R. 3040. 

This bill does not require any sports league to have such a rule, 
and in fact we do not contemplate that many such rules will be 
passed by the leagues if this proposal is enacted and the threat of 
antitrust litigation or prosecution is lifted. The sole purpose of this 
biil is to insure that leagues like the USFL and the NFL* which 
have chosen to voluntarily limit their own recruitment of college 
athletes, retain the right to do so without regulation or without the 
fear of violation of the antitrust laws- 

There is substantial public interest in promoting policies which 
encourage student athletes to finish college and obtain an educa- 
tion* It goes without saying that an education is a valuable com- 
modity, a veritable insurance policy for college athletes whose sta- 
tistical chances of making it big in professional sports are slim 
indeed. There are all too many examples of college athletes* lured 
by the big bucks of professional athletics to leave school* who later 
sustain injuries and spend the rest of their lives regretting their 
decision to enter professional athletics early. 

I do not deny that such legislation raises serious questions con- 
cerning the undeniable right of young adults to make employment 
decisions for themselves, indeed to leave school to take advantage 
of very lucrative offers of employment. Given the limited duration 
of a professional career, and the possibility of a collegiate injury 
which could preclude later professional employment, there is sub- 
stantial validity to the argument that college players should be 
free to seek such contracts before finishing their education or eligi- 
bility. Commentators have also suggested that the professional 
leagues use college football as a minor league system* which en- 
ables the leagues and the colleges to reap big profits a t the expense 
of the collegian. 

These are serious and complex issues. It seemed to me and to 
others that there ought to be a full exploration of them before the 
Senate Judiciary Committee, which is the logical body to consider 
the ramifications of this rule. There is considerable value in per- 
mitting young college athletes to do as they please with their pro- 
fessional careers, and there is always a danger in seeking to modify 
* the antitrust laws- However, when the balance which existed be- 
tween college football and the professional leagues for so many 
years is shifted, it was our thought that this matter ought to be 
fully explored to see what the ramifications might be. As the chair- 
man has noted, the signing of Herschel Walker has not been fol- 
lowed by the signing of other players. It was characterized by coun- 
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sel for the USFL at our first hearing as an isolated event, which 
the USFL did not intend to repeat. At that hearing we first heard 
from coach Joe Paterno of Penn State, and Bo Schembechler of the 
University of Michigan who testified very much in favor of the bill. 

We have with us today a very distinguished array of witnesses to 
shed further light on this important subject. 

Thank you very much, Mr + Chairman. 

The Chairman. We have some very distinguished and prominent 
witnesses here today. 

I believe our first witness is Mr. Chet Simmons, commissionon 
U S. Football League. 

Mr. Simmons, if you will come around. You may proceed with 
your testimony, 

STATEMENT OF CHET SIMMONS, COMMISSIONER, U S, FOOTBALL 

LEAGUE 

Mr. Simmons. Mr. Chairman, members of the committee, on 
behalf of the U.S. Football League, I thank you for providing us 
with an opportunity to testify on S, 610, the Collegiate Student- 
Athlete Protection Act of 1983. 

The goal of insuring that student athletes complete *heir under- 
graduate education is one which the U.S. Football League shares 
and we applaud your efforts through the introduction of S. 610 and 
these hearings to examine the problems associated with achieving 
that goal. 

The USFL encourages its players to complete their degree pro- 
gran) by awarding additional compensation to a player obtaining 
his undergraduate degree. Currently, the USFL is the only profes- 
sional league that has a specific contractual commitment to en- 
courage degree completion by its athletes. The USFL player con- 
tract mandates that each player executing a contract at a time 
when he has not completed his degree will receive monetary com- 
pensation for completing his college degree. Therefore, by positive, 
affirmative action, the USFL is doing more than any other league 
to encourage the goal of education. 

The league has also established a strict eligibility rule that: 

No person shall be eligible to play or be selected as a player unless: [[) all college 
football eligibility of such player has expired, or (2) at least five 15) years shall have 
elapsed since the player first entered or attended a recognized junior college, college 
or university or such player receives a diploma from a recognized college or uni- 
versity. 

No player eligible for a Selection Meeting in any year may be signed by a club 
until the Selection Meeting in that year. 

This rule however is generally thought by legal scholars to be 
unenforceable in certain situations. Its inflexibility or rigidity can 
operate to deny its effectiveness especially when applied to certain 
cases such as Willie Young or Herschel Walker. Accordingly, we 
are considering changes in our policy to accommodate those very 
limited situations where the refusal to sign a player would elimi- 
nate completely an individuals rights. We have encouraged the 
NCAA, the American Football Coaches Association, and the Col- 
lege Football Association also to examine their same policies in this 
area. 
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It is with these organizations the real issue of academic progress 
versus football eligibility lies, In fact, the USFL has referred one 
case to the CFA of a 24-year-old individual who has college football 
"eligibility remaining but is now seeking to play professional foot- 
ball Under the NFL and the USFL current eligibility rules, he 
may not play in either league. It is this type of situation, as well as 
the case involving the student athlete who has been declared aca- 
demically ineligible that necessitates input from the appropriate 
organizations. I am hopeful that certain appropriate changes will 
permit the USFL to continue to support its policy of encouraging 
players to complete their educction and at the same time protect 
the rights of athletes. 

The league would urge that an appropriate balance be reached 
between the desire of the colleges versus the obvious rights of the 
individual student athlete, The eligibility rules currently in exist- 
ence in both the USFL and the NFL are rules designed to discour- 
age the signing of an individual student athlete until such time as 
his eligibility has been exhausted. The USFL certainly respects the 
value of a college education and believes a strong college football 
program is in the best interest of professional football. 

However, it is impossible to ignore a young athlete's legal right 
to pursue employment and career opportunities just as any other 
individual enjoys the same right. The league is in favor of what we 
perceive to be the goal of the Senate bill 610. However, better alter- 
natives may lie within the reach of the interested parties. The en- 
couragement required , to accomplish the desired goal of athletes 
completing their education must come through the cooperation of 
the NCAA, the College Football Coaches Association, and both pro- 
fessional football leagues and should not come at the expense of in- 
dividual rights and opportunities. * 

But what is the real issue? Is it undergraduate education? If so* I 
believe our contractual obligations to support financially a diploma 
through incentives or scholarships and also our Project Sport, 
which is funded by the league and involves career and educational 
counseling, may meet the concerns. Or is the issue football eligibil- 
ity and the protection of college football programs? 

I applaud your goal which I understand is to encourage comple- 
tion of undergraduate education and not how many downs can be 
played on the field for his college. 

Then, we must balance individual rights against the college pro- 
gram. Perhaps a degree of academic progress should be included in 
the rules being discussed with the colleges and the coaches. 

Thank you. 

The Chairman. Thank you* Mr. Simmons, 

Mr. Simmons, I have just a few questions I wish to propound to 

During our previous hearing on S. 610, coach Joe Paterno of 
Penn State University discussed the many benefits that a student 
athlete denves from attendance at a college or university and im- 
plied that some compensation to the school for those benefits might 
be expected. Along those lines, it has been suggested that assuming 
academic eligibility requirements are met, the schools could protect 
themselves by entering into a long-term contract with the student 
athlete and Congress should not get involved. 
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Do you think that would be a viable option for the colleges to 
pursue? 

Mr, Simmons. I think it is* Senator, Right now on the grant-in- 
aids and the scholarship program, they are done on a year-to-year 
basis and the student athlete does stand losing the chance of that 
support from the university. We believe this becomes a question be- 
tween the athlete and the college and I think that should be looked 
at a bit more clearly than it has before. 

The Chairman, Mr, Simmons* do you believe the leagues and the 
colleges rather than the athletes themselves should be responsible 
for determining whether it is in the athlete's best interest to 
remain in college? 

Mr. Simmons. I think the athlete has to have a say in this, I 
looked at the past testimony and nast hearing and there was only, 
one Willie Young, who was asked to come and put his statement in, 
I believe this is a question that perhaps should be asked of the stu- 
dent athlete, what is his desire, what are his goats, what are his 
focuses, where are his wishes. If he, in fact, wants to pursue a 
career in professional football and professional sports, for that 
matter* should not he have an opportunity to state his desires and 
plans? 



The Chairman, Mr, Simmons, when Herschel Walker was signed 
by the New Jersey Generals, I believe you indicated that you did 
not believe the current eligibility requirements could withstand a 
legal challenge. Why do you think that the rules have not been 
challenged thus far? 

Mr, Simmons, I think there have been instances, Senator, where 
the rules have been challenged, I think it is, No, 1, a very expen- 
sive circumstance, and it is a very* very long-and drawn-out proce- 
dure. We do not have a union* nor do we have a collective-bargain- 
ing agreement with a union that might cover a 4-year eligibility 
program. There have been scholars, and there are two law profes- 
sors in Detroit who, are about to put a paper out, who told us that 
they firmly believe if we try to defend our eligibility rule in the 
Walker situation, we would have lost that challenge hands down. It 
might have taken a longer time in the NFL because of their collec- 
tive bargaining situation. 

But in view of the quality of this young man* both as a football 
player and as a person, and the challenge we faced, we felt that at 
that point attempting to defend our eligibility rule would have 
been indefensible. If we had defended it and lost* then it would 
have opened the gate even more so to every young man in college 
right now that would want to come out and play professional foot- 

^The Chairman, The distinguished Senator from Pennsylvania. 

Senator Specter, Thank you, Mr, Chairman, 

Commissioner Simmons, in earlier testimony at the first hearing 
on this bill, counsel for the USFL suggested that the Walker sign- 
ing was one of a kind, and that the league did not intend to permit 
the signing of other collegians. 

Is that the intent of the U,S. Football League? 
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Mr. Simmons. I believe, Senator, that the Walker situation at the 
time was one of its kind. It was an extraordinary circumstance for 
an extraordinary young man. I doubt that any expert could have 
testified that this young man was not prepared in every way, emo- 
tionally} physically, creatively to play professional football. 

Senator Specter. Commissioner Simmons* it has been said that 
Herschel Walker was signed because of his lawyer's threat to sue 
the league because of its rule not to sign college players. If the 
leagues consider the rule to be a violation of the antitrust laws, 
why then are not other collegians similarly situated? Should they 
have the same opportunity to sign early if they choose to do so? 

Mr. Simmons. Senator* it was said at the time that if we signed 
Walker, that would open a floodgate of our going into the college 
ranks to sign underclassmen. That has not happened. It was said 
because of the fact that we were a new league and we were fragile* 
we needed the hype of Herschel Walker. That has not happened. 



Senator Specter. When you talk about the hype that accompa- 
nied the Herschel Walker signing, are you suggesting that there 
was in fact substantial hype in signing Herschel Walker? 

Mr- Simmons. In the press it was certainly hyped. We went about 
our business* signed the young man for the reasons put forth 
before. It was certainly noted extensively throughout the country 
that we signed Herschel Walker. 

Senator Specter. The signing gave the USFL a big boost at its 
inception. The reason advanced by the USFL at the time Walker 
was signed was that you had no alternative but to sign him, be- 
cause if you refused to do so, and it had been challenged, you 
would have lost in court. 

Mr. Simmons. That is correct. 

Senator Specter. Then the issue then is, did you just use that sit- 
uation as an excuse for signing Walker, or were you sincerely con- 
cerned that your failure to sign Walker was going to subject you to 
a losing lawsuit? 

Mr, Simmons. That is correct. 

Senator Specter. Everything is correct? 

Mr. Simmons. Everything is correct — the second part is correct. 
It was the challenge of the lawsuit, but we have gone beyond that, 
Senator. We have addressed this question of future signings to the 
three bodies that I mentioned in my statement, the NCAA* the 
CFA, and the college football coaches. We recognize that we have a 
very, very rigid rule on both sides. It is black and white. You can 
play or you cannot play. There is no in between. We addressed this 
issue with this group, I believe my counsel's testimony in your first 
hearing discussed the meeting with this group in Dallas. 

There are areas that 1 think that we must examine. The 24-year- 
old player that has no other opportunity— if he waits any longer 
his opportunity to play professional football would have gone by 
him. You have heard the statement of Willie Young. We have the 
question of scholastic ineligibility where a young man cannot get 
back into school because he is scholastically ineligible. We believe 
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there are procedures, and thoughtful modifications that can be 
made in the existing eligibility rules on the side of the colleges and 
the coaches and also on the side oT professional football that can 
address better the rights of young people to come out and earn a 
living. 

Senator Specter. Mr. Simmons, isn't it true that Willie Young 
sought to sign with the Chicago Blitz of the USFL? 
Mr. Simmons. That is correct. 
Senator Specter. And that you turned him down? 
Mr Simmons. That is correct. 

Senator Specter, The law didn't change between the efforts of 
Willie Young to sign and the efforts of Herschel Walker to sign, did 

ft? 

Mr. Simmons. Senator I believe that occurred in September or 
October — the league had been formed in May just a year ago. I 
became commissioner in late June or early July. This came on the 
heels of trying to organize a league where I was the only person 
employed by the league at that time. 

Senator Specter. Are you saying it was a mistake not to sign 
Willie Young? 

Mr Simmons. If I had the opportunity to do that again with 
thought fulness, I would have permitted the Chicago Blitz to sign 
him. I would have approved his contract. 

Senator Specter. Aren't there many college players who have 
contacted USFL teams through attorneys or agents* who have indi- 
cated an interest in signing with the USFL even though they were 
still eligible to play college ball? 

Mr. Simmons, There have been. But what we have done is we 
have stopped in the effort that I described before in order that we 
might deal with the NCAA and the other bodies to see if we can 
together find the modifications that we could put into our eligibil- 
ity rules. 

Senator Specter. But is that consistent with your statement that 
you went ahead and signed Walker because you did not want to 
lose in court? Any other collegian that had signed a contract would 
have had the same potential to beat you in court. 

Mr, Simmons. That is correct. But this was the one challenge 
that was placed in front of us, Senator. 

Senator Specter. What do you mean* the one challenge that was 
placed in front of you? 

Mr. Simmons, The brief that was submitted by Walker's repre- 
sentatives 

Senator Specter. But every other collegian who has shown an in- 
terest in wanting to sign with the USFL poses the same legal 
threat that Walker did, 

Mr. Simmons, That is correct. 

Senator Specter, Well, Commissioner Simmons, the problem I 
have with the league's position, bluntly stated, is that there is an 
apparent lack of sincerity on the league's part. Is it truly con- 
cerned about losing the case in court, because there is nothing dif- 
ferent in the three cases of Willie Young, Herschel Walker, and 
some other collegian who is at this very minute trying to sign with 
the USFL. I am told that there are many, many who want to do so. 
Willie Young could have taken you to court, and the current colle- 
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gians could take you to court and Herschel Walker threatened to 
take you to court. There is a real question whether any of the ath- 
letes will in fact go to court, because of the difficulty it will pose 
for them of protracted litigation, and the difficulty it would create 
for their professional career afterwards, even if they were success- 
ful 

So Walker may never have taken you to court, but you signed 
him in the context of just starting a new league, and perhaps From 
a business point of view it was totally justifiable. It might have 
been a very good business decision. But it raises a fundamental 
question as to the sincerity of the league in signing Walker, and 
not signing others that want to be signed at the present time. 

Mr. Simmons. If we can call what we are in the midst of, Sena- 
tor, a moratorium, until we are able, and I do hate to be repetitious 
here, to deal with the appropriate scholastic and collegiate bodies, 
to find ways to deal with specific sorts of circumstances. 

We must deal with the NCAA and the CFA and the college foot- 
ball coaches and come up with a set of circumstances and guide- 
lines, a review procedure. Herschel Walker, and let us leave the 
name at Herschel Walker in this instance, decided as a young man, 
having won the Heisman Trophy, having been part of a national 
championship team, having been quoted by every college football 
coach and expert as a young man prepared to play professional 
football, wanted to play and wanted to come out and be a profes- 
sional. If we had a review procedure, both in athletic and scholas- 
tic, a review procedure through his coach, through coaches from 
another school and through an academicians who could academi- 
cally and athletically sit and talk to this young man, and counsel 
the young man on whether he was truly ready to come out and the 
coach or coaches and the academicians, agreed this junior absolute 
ly is ready to come out. If all these reviews had been gone through 
and they said to the young man and counseled him, yes, young 
man, you are ready to play, then it may be fair to conclude that 
the athlete is ready. The same thing is done in professional basket- 
ball, a counseling procedure, a coach puts his arm, around a young 
man who decidesto come out and take his chances in professional 
basketball. 

But on the other hand, if this review procedure says to the young 
man, you are not athletically ready, you are not emotionally ready, 
you are not scholastically ready, you are all the other things that 
say you are not ready. Do I now have a reason to prevent the 
young man from coming into the league? We are, not the sole deter- 
mining force. 

Senator Specter. Commissioner Simmons, it has been reported to 
us that discussions with you and Mr. Charles MacClelland gave 
rise to Mr. MacClelland s statement, "The Walker incident is 
behind us and is now a dead issue/' 

The question is what assurances, if any, did you or any other rep- 
resentative of the USFL give Mr. MacClelland to receive that kind 
of a statement from him? 

Mr. Simmons. At that meeting* coach MacClelland, who is the ex- 
ecutive director of the College Football Association, and there were 
t other parties in attendance — the NCAA college pro representatives 
and their chairman, Wyles Hellick, the outgoing chairman of the 
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PAC 10 Association, and there were two coaches in the room— and 
what we said was we wanted to sit down and form the committee 
that would deal with the subjects that I just talked about. In fact* 
Commissioner Hellick took on the job of chairing that committee. 
Because they also realized that these other issues must be ad- 
dressed, the issue of hardship* if that is the word to be used* the 
issue of academic ineligibility* the issue of age* the issue of really 
being ready to play and, of course* the issue of a young man's right 
to go out and into the world and earn his livelihood. 

We invited at that point the NFL to join us in those meetings. 
We have never had a meeting. 

Senator Specter. So did you say in effect to Mr. MacClelland 
that you would not sign any more players until you 

Mr. Simmons* We wanted to sit down and we have not signed 
any undergraduate players, we have not signed a one. 

Senator Specter. So there is now a moratorium or an agreement 
not to sign college players? 

Mr. Simmons Until we find a way to give thoughtful input to go 
beyond the rigidity of the eligibility rules that exist on both sides 
of the table. 

Senator Specter. Would you like to see S. 610 enacted so that the 
antitrust laws would not be violated if you stuck to the rule? 
Mr. Simmons. We are in favor of S. 610, yes, sir. 
Senator Specter. Thank you very much, Mr. Chairman. 
Thank you, Mr. Simmons. 
The Chairman. Thank you* Mr. Simmons. 

Our next witness is Mr. Pete Rozellet the commissioner of the 
National Football League. 
Is he in the room? 

Well, Mr. Rozelle, we are glad to have you with us. Come around 
and proceed. 

STATEMENT OF PETE KOZELLE, COMMISSIONER, NATIONAL 
FOOTBALL LEAGUE 

Mr. Rozelle. I have with me Mr. Jan Van Dusen who is the 
NFL's director of operations and the staff member most familiar 
with our past draft practices. 

The Chairman. We are pleased to have you with us too, along 
with Mr. Rozelle, 

Mr. Rozelle t you may proceed with your statement. 

Mr. Rozelle. Mr, Chairman, I appreciate this opportunity to dis- 
cuss the subject of the selection of undergraduates for employment 
in professional football. I want to thank the members of the com- 
mittee for their interest in this subject. 

The position^ of the National Football League on S. 610 — H : R. 
3040 in the House — is quite simple: Such legislation serves the in- 
terests of the colleges and universities, the public, and players gen- 
erally. It has minimal relationship to the interests of the NFL en- 
abling us to continue a policy that maintains good relations with 
the collegiate game and its supporters. 

We believe the NFL's policy on undergraduate players is both 
reasonable and proper in the circumstances of professional football. 
1 am not here to seek special privileges or antitrust immunity for 
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the NFL. The simple fact is that the NFLs interests would be 
largely unaffected if we were required or ordered to draft and sign 
undergraduate athletes. 

Presently* college players are eligible for employment by NFL 
clubs only when they have graduated* when they have completed 
their undergraduate eligibility through participation in football* or 
when f> years have elapsed from the entry of their class into col- 
lege. That policy dates back half a century. It was established at 
the instance of the colleges and/Universities, not the NFL clubs. In 
earlier decades— during the IMO's and 1950's, for example — there 
were many occasions when the League might have received a 
much-needed boost by the early signing of outstanding collegiate 
players prior to their graduation. But we have adhered to our 
policy for reasons beyond NFL self-interest that we believe are 
sound. 

The League has stood by its eligibility principles because it has 
been urged to do so by the colleges and universities— who have the 
most to lose; because we believe the policy is sensible and fair; and 
because many in Congress have indicated their approval of our 
policy. In 1965* for example, in response to the urging of then 
Members of this Committee, we formally pledged that no NFL 
member club would sign any college player until after completion 
of all of a player s collegiate eligibility* and we continue today to 
respect that commitment. 

As the Committee knows, the College Football Association— rep- 
resenting 60 major universities — has now reiterated its support for 
the NFLs eligibility policy. If Congress or the courts direct us to 
abandon our eligibility practices* we will do so. But we are not now 
prepared to alter our longstanding eligibility principles simply be- 
cause another football league has done so. 

The NFL's policy is not designed to advance financial interests of 
the League. The policy is not directed at preserving a free "farm 
system. ' If we are required to permit our clubs to raid college cam- 
puses for sophomore and junior football players* we would simply 
make the ordinary player selection procedures applicable to those 
players. Such a course will not impose any additional burdens — 
cost or otherwise — on the NFL. But the overall effects of such 
changed League practices will, in our judgment, be more negative 
than positive. 

Mr. Chairman, the reality is that an elimination of the eligibility 
principle and the nullification of the amateur status of undergrad- 
uates would be counterproductive. A limited number of college 
football players eventually succeed in ihe pros. For every John 
Elway or Herschel Walker there are literally hundreds of college 
football players who aspire to play professional football but who do 
not. succeed and have to find another occupation. Encouraging the 
signing of undergraduates will inevitably result in many players 
overestimating their abilities* prematurely leaving college to 
pursue a professional career, and proving unable to do so. The ulti- 
mate losers will be those undergraduates who will have sacrificed 
the opportunity for education, personal development* and football 
maturity provided by a college experience. 

Before I conclude* I should repeat one point: This is not legisla- 
tion designed to aid the NFL. The interests served by our current 
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policies are general and public interests. In that light we are ready 
to assist the Committee in its inquiry* and I will be pleased to 
begin by answering t any questions you may have. 

The Chairman. Mr. Rozelle, earlier I asked Commissioner Sim- 
mons to discuss the possibility of using long-term contracts with 
student athletes to assure that each athlete remains in college as 
long as academic requirements are met. Do you believe that is a 
viable option for the colleges to pursue? 

Mr. Rozelle. I really would not know. I think that is up to the 
colleges who I think are represented here today to answer. I do not 
know if it would be viable or not, or whether it would be legally 
possible or not. I think that would be up to them to say. 

The Chairman. In your statement I believe you suggested that 
any legislation should be mandatory rather than permissive. Why 
do you believe that simply allowing the Leagues to set up eligibility 
requirements rather than requiring that they do so is unworkable? 

Mr. Rozelle. Basically, the National Football League has had 
these eligibility rules for half a century. They are, however, modi- 
fied. They are not rigid. I would like Mr. Van Duser to give you an 
illustration of the fact that we do not hold to the letter of these 
rules in special instances. 

Mr. Van Duser. Senator, we have approximately 20 to 30 re- 
quests every year, either by phone or in writing for special eligibil- 
ity. Sometimes these are reduced to special eligibility forms that 
we have developed. And I would guess that in the last several 
years, we have nad approximately 10 to 12 of these special peti- 
tions that come to this formal status and we grant more than we 
deny and they are usually cases very much like Willie Young is- 
They are a mix of circumstances having to do with a player's age, 
military service, his separation from college for a number of years, 
academic status, personal problems. They are not, however, people 
who have come directly from a college football program* who can 
show no special circumstances that are privation or hardship. We 
do not have a hardship rule per se but we do make exceptions and 
have been making exceptions for years. 

The Chairman. Mr. Rozelle, considering the fact that you feel a 
permissive legislative approach would cause problems, why do you 
think that a better approach would be to let the colleges and uni- 
versities formulate their own standards? Would you agree that this 
could arguably lead to diverse and confusing standards among the 
different schools? 

Mr. Rozelle. We simply felt that it was not something that we 
were seeking so that it would be better placed on them rather than 
on the professional football leagues. 

The Chairman, The distinguished Senator from Pennsylvania. 

Senator Specter. Thank you* Mr. Chairman. 

Commissioner Rozelle, there is a lot of speculation as to what is 
going to happen on this issue. It has been written about in the 
sports pages. The initial thought after Herschel Walker was going 
to sign was> that the USFL was going to go out in a big way to sign 
college players, created quite a lot of hullabaloo. Concern was ex- 
pressed in the Congress about it and the USFL pulled back and did 
an abrupt about face on what was expected using the Walker inci- 
dent as a guidepost. But if the USFL were to go into recruiting of 
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sophomores and juniors and if the league were not to succeed as it 
apparently is doing at the present time, and felt it necessary to go 
after Marcus Dupre and other collegians so that their efforts 
brought them a great many of the big college stars, could the Na- 
tional Football League just sit back and continue to observe the 
rules that you have discussed, if there were a real exodus of the 
cream of the crop to the USFL, which might give them preemi- 
nence in the professional football area shortly, 

Mr, Rozelle, I would hope we could hold to our half century 
policy. We* had a similar involvement with Herschel Walker that 
Mr, Simmons spoke about, that the U,S, Football League had. 
Walker's attorneys visited us at the conclusion of his sophomore 
year and made it very clear that he was considering litigation and 
that the chances of succeeding he felt were quite favorable. We 
said we will take the suit in order to hold to this policy. 

Senator Specter, Are you suggesting that the NFL is not afraid 
of litigation? 

Mr, Rozelle, Just a little leery of it. 

Senator Specter, You have had your share, 

Mr, Rozelle, We said in that case we would take the suit — that 
we have committed to the Congress and the colleges and we would 
hold to it and we were prepared to take the litigation from them. 

Senator Specter, Do you think that if the USFL had been as 
steadfast and tenacious as the NFL, that Herschel Walker would 
not have sued them as he did not sue you? 

Mr, Rozelle, Yes* . 

Senator Specter, I interrupted you in mid-sentence. But what is 
the following line? What if USFL really went out and recruited in 
a big way and started taking all the potential All Americans? 

Mr, Rozelle, It would create a situation for the National Foot- 
ball League, if all of the name players were going into another 
league, that would cause pressures to change our policy. But I 
think the much more likely alternative than the NFL changing its 
policy voluntarily would be through a litigation route, through an 
agent testing the rules. In other words* we would make every 
effort, regardless of the circumstances, to hold to our policy with 
the colleges, even though the USFL was signing some of the play- 
ers. 

Senator Specter* But your litigation practices would not stop the 
USFL, if they went out and signed 60 of the top college players. 
There is nothing you could do about that through litigation, 

Mr, Rozelle. It would create considerable pressure on us but, 
again, I want to repeat it, we would still attempt to hold to our 
rule. But the more likely -instance. Senator, is that with some 200 
agents floating around, that they would be the ones to commence a 
suit because it would be more money for them and they would be 
the ones that would want to induce the college players to sign so 
they could get a percentage of their bonuses and their contracts. 
They would have a strong inducement for litigation and the out- 
come of litigation, as was suggested^ by Mr, Simmons, could be 
questionable, We are not certain. We might lose it. 

Senator Specter, But if you are saying that the agents might 
want tc litigate, why would they choose to litigate witK^he NFL 
and enduring that protracted process when they could go across 
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the street to the USFL and maybe take a little less money but still 
substantial salaries and then the NFL would be faced with the situ- 
ation where they would be left behind? 

Mr. Rozelle. Because the agents represent a number of players 
this yean next yean 5 years from now. So they would like to set up 
a situation to insure competition between the two leagues in sign- 
ing players* to insure a greater salary and bonus, rather than 
having just the U.S. Football League to deal with. 
. Senator Specter. By that logic* they are pleased to wait out the 
present system until eligibility is up and then have the competition 
between the two leagues. 

Mr. Rozelle. Unless the LLS* Football League continued to take 
the cream of the crop early. 

Senator Specter. That is the alternative that I am posing. Even 
if the agents would like to hold back, if the USFL goes out and in 
an aggressive way makes offers, those agents could not ignore them 
or they will find themselves out of work. They will not be repre- 
senting those football stars. 

It just makes me wonder if the judgment is not a business judg- 
ment. The USFL goes after Herschel Walker because it is good 
business to do* so* And now they are not going after other collegians 
because it is not good business. But if their fortunes slip and they 
decide to go out and recruit 60 of the top collegians* they might 
decide to do so stating the antitrust violations. It seems to me you 
would be hard pressed not to do it. 

Mr. Rozelle. I acknowledge we would be. But we will make 
every effort to hold to our principle. Herschel Walker was only 
signed 5 months ago. There has not been enough time elapsed to 
see what the effect of that signing will be + If other name players go 
to the U.S. Football League and say or* more likely, have their 
agents say* "this boy is ready for football, he has the physical abili- 
ty of Herschel Walker, and we are going to sue if you do not let 
him in," there would be a problem. The basic situation in football 
is that apparently in 1983* this season, there will be 44 professional 
football teams, 28 in the NFL and 16 in the U.S. Football League. 
Each of those 44 teams will have a player limit of some 40 to 49. 
They will have starting roles* unlike other sports* for at least 24 
players, the two platoons, 11 on each* for 22* and 2 kickers, a 
punter and a place kicker. That is a tremendous number of job op- 
portunities and you are going to have agents convincing players 
that they will have an opportunity to get one of those many places 
and get the money now if they will sign with the agent— the very 
act of which* as I understand it, makes the player ineligible for the 
NCAA. And I think that you are going to have many players that 
would not be physically or mentally mature enough for profession- 
al football. 

Your State is an example. That had the young man who at the 
end of his freshman year had gained over L000 yards. He was a big 
national name* Tony Dorsett. Tony Dorsett, at the end of his fresh- 
men year weighed only 158 to 160* much less than when he gradu- 
ated from Pittsburgh. If you have an agent going to him and estab- 
lishing a case that we can get this for you now, if you come into 
pro football* I think Tony would have had a much more difficult 
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time and perhaps been injured and not had the great career he has 
had with the Dallas Cowboys; 

Senator Specter. Commissioner, when we had the hearings earli- 
er, testimony was adduced that the USFL had secured opinions of 
two outside counsel that the rule prohibiting recruiting of college 
players violated the antitrust laws* and Herschel Walker's lawyer, 
according to the information submitted to us* had submitted testi- 
mony for a legal opinion that the rule violated the antitrust laws. 

Do you believe that the rule violates the antitrust laws where 
the leagues are not willing to negotiate or enter into contracts with 
any collegian that wants to sign? 

Mr. Rozelle. I am sure you can find an attorney that will tell 
you $o< That depends on the outcome of the court case. As we 
know, court cases can go either way. Certainly you will find attor- 
neys that will tell you it does. I imagine the antitrust laws, plus 
the labor laws, in other words, what language you have in your col- 
lective bargaining 

Senator Specter. Considering the fact that you can find profes- 
sionals that will tell you anything, have you found attorneys that 
have told you that the rules have not violated the antitrust laws? 

Mr. Rozelle. They have told us that, one, in part it depends on 
the labor laws, in other words, the collective bargaining agreement 
that we have signed with the union; two, they said it would depend 
on the basketball case, the Spencer Haywood case that went the 
way you are suggesting, against the professional league but, again, 
I would say that it would be a court test. All these factors would be 
involved in it and you might well lose it T yes. I am conceding that, 
But you do not know until you test it. 

Senator Specter. And in any event, your position is that you are 
willing to play out that string to preserve the rule and the balance 
which you find present today between the pros and the colleges? 

Mr. Rozelle , That would be our present intention and I would 
hope that we could hold to that. We have a number of reasons for 
wanting to. It has worked well for 50 years. It would not make any 
difference to the National Football League if we were to draft se- 
niors or juniors or sophomores. We would just run them through 
the draft as is done in basketball. But we do not think it would be 
helpful. We do not think they would be ready physically or emo- 
tionally. 

We want to cooperate with the colleges. Because of the problems 
they have with title 9 T the football program carries the weight and 
we would like to work with them in ensuring that they can conduct 
th^ir own program. 

Senator Specter. If there are to be no more additional signings 
like Herschel Walker, you do not mind because the rule remains 
intact, whatever the law might be. But would you like to see S. 610 
enacted? 

Mr* Rozelle. We do not seek it but we certainly support it be- 
cause we do not think enough time has elapsed to show what would 
happen* 

Senator Specter. You would not be totally adverse to relaxing 
the antitrust laws as they apply to professional football? 
Mr. Rozelle. Repeat. 
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Senator Si'Kctkk, You would not be totally adverse to relaxing 
the antitrust laws as they apply to professional football? 
Mr, Rozelle. Across the board or just involving eligibility? 
Senator Specter. One step at a time. 

Mr, Rozelle We support this legislation but we do not seek it 
Senator Specter. If Willie Young had come to the NFL or, per- 
haps I should back up and ask vou> did Willie Young come to the 
NFL? 

Mr. Rozelle. He did not. I believ^Mr. Van Duser can say if he 
had come because of his time away from college* it is likely that we 
would have approved him in the NFL, 

Senator Specter, One final question. Commissioner Rozelle, 
which may be more legal than administrative, but you have had a 
lot of experience along these lines. Do you think the ruling of the 
Tenth Circuit Court of Appeals, which held that the University of 
Oklahoma and Georgia on their challenge to the NCAA's television 
pooling regulations violated the Sherman Act, has any implication 
for professional football? 

Mr. Rozelle. I am not certain yet. We did have a law passed in 
1961 granting certain antitrust exemptions to professional sports 
and I think it is an interpretation but that law might cover the 
problem for us, although I would say it is a legal uncertainty at 
this time. 

Incidentally, when that law was passed in 1961, certain conces- 
sions were built in for. the colleges, recognizing congressional con- 
cern about professional football leagues taking players before they 
had graduated and that was a case of giving the colleges an assur- 
ance that the professional leagues would not televise professional 
football games during their season on Friday night or Saturday, 

Senator Specter. Commissioner Rozelle, just one other question. 
It was asserted in our earlier hearings that college athletes have 
not challenged this rule, even though some say it is patently viola- 
tive of the antitrust laws* because to do so would be to establish a 
legal precedent that would be harmful to their professional ties* 
and it would not be worth the while of the collegiate to challenge 
the rule. Do you think there is any validity in that kind of asser- 
tion? 

Mr. Rozelle. No t because I think it is very likely, if things con- 
tinue the way they are that within the next few years* you will 
have an agertf challenging the rule and on the basis of the basket- 
ball decision* he might get expedited treatment. Even if it takes 
time* he has established for future clients* not only the ones he is 
dealing with* the right to deal with them in the sophomore and 
junior years. 

Senator Specter. And if some sophomore out of Oklahoma U 
beats the rule, the USFL might take him. 
Mr Rozelle, A high school player? 

Senator Specter. College player, University of Oklahoma was my 
hypothetical, 

Mr Rozelle, Marcus Dupree, He was an outstanding freshman. 
We would not intend to take him at this point unless we are forced 
to by a bill from Congress or from the courts. 
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Senator Specter, But if he came in and challenged the law and 
came to the league, would he be welcomed with open arms or 
would he be considered a trouble maker? 

Mr, Rozelle, He would be welcomed. If the rules are changed* 
we will live with them* and with him. 

Senator Specter, Thank you very much, Commissioner Rozelle, 

Thank you, Mr, Chairman, 

The Chairman, Mr, Rozelle, let me ask you a very practical ques- 
tion. Suppose you got an 18- or 20-year-old or 22-year-old boy who is 
.not academically inclined. He is not a scholar at all. Suppose he 
had not even finished high school or if he just finished high school 
only because he is an excellent football playeroand he would make 
an excellent player for one of the leagues. He cannot make it in 
college. Should he be denied the right of using his talents God gave 
him and did not give so many other people, to play football? 

Mr, Rozelle, I do not feel that would be the case* I signed such a 
player 25 years ago, when I was with the Los Angeles Rams, 
Eugene "Big Daddy" Lipscomb, who eventually went to the Balti- 
more Colts, He had graduated high school. He had been in the mili- 
tary. He was not academically equipped for college. So he was ap- 

E roved by the National Football League, The American Football 
eague had "Cookie" Gilchrest, As Mr, Van Duser attempted to ex- 
plain, we do grant concessions where it is feasible, where a boy 
starts college, goes away to the military for, say, two years, comes 
back, is not academically inclined to finish his college career. He 
could not get into school. We took him or gave him an opportunity 
to make the NFL, 

The Chairman, Suppose he does not go away to the military. 
Suppose he has not even finished high school, but he is an out- 
standing, splendid football player and could make your team. 
Under your present rules, would he be allowed to play? 

Mr, Rozelle, Yes, he would be, but I think it is unlikely that you 
would have 

The Chairman, I am not saying it is unlikely, I am asking you 
whether he would be allowed to play, 

Mr, Rozelle, If he is not academically eligible for high school 
football 

The Chairman, I am not speaking about academics. Leave aca- 
demics out of it. He is an excellent football player. The good Lord 
has endowed him with that talent. Outstanding football player. But 
he is not scholarly at all. Say he did not go beyond the 7th grade 
but he has a fine body. He has a good mind for football* He does 
not have it for Latin or history or mathematics or anything else, 
but he has it for football. Say he has not finished high school. 

Would you accept him as a football player? 

Mr, Rozelle, He is still academically eligible at the high school? 

The Chairman, I am not talking about academics. Say he has 
not gone beyond the sixth grade. Say he is a good boy. Say he did 
not go to school. Suppose he does not go to school at all» but here 
he pops up as good a football player as you can find in the United 
States, but he has not been in school, 

Mr, Rozelle, Yes, we would accept him. 

The Chairman, Would you accept him? 

Mr, Rozelle. Yes* 
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The Chairman. Would your rules permit you to accept him? 
Mr. Rozelle. Yes, 

The Chairman, Well* if you pass this bill here today, could you 
still accept him? 
Mr. Rozelle. A high school player? 

The Chairman, It you pass the bill we have before us today, 
would that deny such a player the right to play, S. (>10> or maybe 
your lawyer wants to answer that? 

Mr. Rozelle. We have Mr. Tagliabue who might want to answer 
that. It is a legal question. 

The Chairman. I am a believer in education. I firmly believe in 
that. I put all my honoraria in education, have established some 30 
scholarships. No one believes in education more than I do. 

On the other hand, God has given different people different tal- 
ents; and if he gives a young man a special talent in football but 
not in scholastics, the question in my mind is whether anybody 
should deny him that right to go and play professional football if 
he wants to do so. 

Mr, Rozelle. The facts as you outlined then would calj for the 
National Football League to give him that opportunity. 

The Chairman. Under your present rules, he could play? 

Mr. Rozelle. It has been done. 

The Chairman, I am not asking you that. He could play? 
Mr. Rozelle, Yes, 

The Chairman. If you passed this S, 610, could he still play? 
Mr. Rozelle, I would want a legal conclusion from Mr, Taglia- 
bue. 

The Chairman, What about your lawyer, would he care to ven- 
ture an opinion on that? 
Mr. Van Duser, I am not a lawyer. 

The Chairman, Have you studied this bill enough to pass judg- 
ment on that? Is this bill going to keep any young man from play* 
ing football whether he has any scholastic records or not? 

Mr. Taguabue, Not the way I would read it. It would not keep 
this player from playing. It does not give you the authorization to 
exclude anyone from playing. 

The Chairman. But the league would have to pass an eligibility 
rule under this bill for him to play? 

Mr. Taguabue, The League would want to have the same rules 
il has and it will continue to apply them in a sensible way. 

The Chairman, Suppose it does not pass a rule on the eligibility 
rule. Then he would be denied the opportunity? 

Mr. Tagliabue. If we had no eligibility — that bill does not re- 
quire us to do anything. I think he could still play. We would have 
to have a rule and the rule would have to permit him to play, yes. 

The Chairman. He would not be permitted to play unless you 
had a rule and suppose you could not get your rule passed? 

Mr, Tagliabue. Under the bill* S. 610, if we had the same rules 
we have today* 'the player tnat you identified would be permitted to 
play, as the Commissioner said. There have been such players in 
the past and they have played. 

The Chairman, What I am trying to find out is whether there 
are any rules now or whether this bill would provide any rule that 
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would prohibit a young man from playing football if he had a spe- 
cial talent in that regard and had no talent in scholastics. 

Mr Rozelle. They have been taken in the past, as I explained. I 
gave you the instance of Gene Lipscomb 

The Chairman. I am not talking about the past. I am talking 
about the future. 

Mr. Rozelle. We would plan to continue making such exceptions 
in the future. 

The Chairman. Would you make those exceptions? 

Mr. Rozelle. Certainly. 

The Chairman. Can this young man be guaranteed of that? 

Mr. Rozelle. Certainly* we would make those exceptions. 

The Chairman. It really makes no difference whether a young 
man goes to college or not. He can play football if he has the 
talent? 

Mr. Rozelle. He could. It would be a one in I do not know how 
many thousand shot of him making it. 

The Chairman. That may be true. But don't you want to leave 
that opportunity open? 

Mr. Rozelle, Yes, we do. We do now and would in the future, 
unless we are precluded. 

' The Chairman. Now would this bill allow the league to pass a 
rule that prohibits him from playing? 
Mr. Rozelle. A legal conclusion. 

Mr. Tagliabue. I think legally it would or could but we have no 
intention of doing that. 

The Chairman, You might not, but what about your successors? 

Mr. TAGUABur. This is one reason we suggested in the commis- 
sioner s statement that the authority should be given to the col- 
leges and let them have the disretion. 

The Chairman. Should they have the right to prohibit any young 
man from playing who did not go to college or did go to college? 
Who is going to regulate lives in this country? Is the individual 
going to have a right to go as high as he can, maintain freedom in 
this country* and let a man rise up high as he can, whatever occu- 
pation he wants to follow or is he going to be controlled by some 
rule in some league? 

Mr. Tagliabue. All we are suggesting is there are important in- 
terests on both sides and the balance nas to be struck. We have 
rules that require admission to the bar to practice law, that require 
one to complete law school. There are many, many rules in life 
that one has to pass and many to live with. 

The Chairman. What rule has to be passed? If he has a lawyer* 
he has to pass that. If he is a doctor, he has to pass that. 

Mr. Tagliabue, What we are trying to suggest is that there are 
different interests here and from the players 1 standpoint, and it 
could be counterproductive, in view of the pressures that exist, to 
eliminate the current principles we have. But we could make ex- 
ceptions for the type of player you have identified who has no aca- 
demic skills whatsoever. 

The Chairman. But you have to take exceptions? 

Mr. Rozelle. Yes. 

The Chairman. He does not have the right himself? 
Mr, Rozelle. That is correct. 
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The Chairman. You deny him that right? 
Mr. Rozelle. That is correct. 

The Chairman. He is denied that right unless you make the ex- 
ception? 

Mr. Rozelle. Under our eligibility rule, if we do not make an ex- 
ception* then the player is required, in effecti to remain playing 
college football and continue his education* yes. 

The Chairman. If the league did not pass the rule here that 
allows him to play, he could not play. In other words, you have the 
right to pass a rule to prohibit him from playing under this bill. 

Mr. Rozeixe. Certain plpyers, yes. 

The Chairman. I am not talking about certain players. I am 
talking about any player. 

Mr. Rozeixe. Under that bill, we could not be challenged t under 
the antitrust laws, if we had rules that required players to com- 
plete their education, yes. 

The Chairman. And therefore a young man's future, who might 
be a star athlete, not a scholar but an athlete, his future lies in the 
action of the league here, does it not? 

Mr. Rozelle. Yes* because 

The Chairman. And what action they take. 

Mr. Rozelle. Because you have all of the players playing foot- 
ball, and I am sure while in college that they all think they have 
the ability, the confidence to make it in the NFL. A very small per- 
centage do. You can have them leaving college . 

The Chairman. Mr. Rozelle, I understand all that. I do not think 
you catch the point I am getting at. I am trying to establish here a 
right of any young man, if he is talented, if God gave him a special 
talent to play football, will he be allowed the opportunity to do so, 
whether he has been to college or has not been to college, and he 
would not be prohibited from that opportunity under your rules or 
anybody else's rules. 

Mr. Rozelle. On the first part of that question, that we discussed 
earlier, the high school player, we said, yes, an exception would be 
made if he is not going to make it academically. 

Now the second part of your question refers to a player who is in 
college and the suggestion, I assume, is that regardless of his cir- 
cumstances* if he is a freshman, a sophomore, a junior, or senior, 
at any period he has the right to come into professional football. I 
take it that is your question and the National Football League 
policy for 50 years is that he does not have that right until he com- 
pletes his eligibility or 5 years have passed. 

The Chairman. I will ask you this question again: Would this bill 
allow the league to pass a rule that would prohibit such a man as I 
described from playing? 

Mr. Rozelle. That is a legal question. 

Mr. Taguabue. Yes* I think it would. 

The Chairman. You think it would; OK. 

Thank you very much. 

[Prepared statement of Pete Rozelle follows:] 
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Pkepaked Statkment or Petk Rozellk 

I appreciate this opportunity to discuss the subject of the selection of undergrade 
uates for employment in professional football f want to thank the members of the 
Committee for their interest in this subject. 

The position of the National Football League on S. 610 and H.R. *{040 in the 
House of Representatives is quite simple: such legislation serves the interests of the 
colleges and universities* the public* and players generally. It has minimal relation- 
ship to the interests of the NFL, enabling us to continue a policy that maintains 
good relations with the-oollegiate game and its supporters, 

We believeUhe NFL'^ policy on undergraduate players is both reasonable and 
proper in the circumstances of professional football. 1 am not here to seek any spe- 
cial statutory privileges or antitrust immunity for the National Football League. 
For the simple fact is that the NFL*s interest would be largel/ unaffected if we were 
to determine to draft and sign undergraduate athletes. 

The NFL cannot yet assess the severity of the threat to the educational and ath- 
letic programs of the colleges and universities posed by the early signing of under 
graduate football players. When Senator Specter introduced S, 610, he noted that 
' the [Herschel] Walker case could lead to a stampede*on recruiting of college play- 
ers if the longstanding rules are not reinstated and preserved/' Whether or not this 
will be so depends largely on the plans and actions of the USFL — which are at this 
stage ambiguous* so far as we can discern. While the USFL has not signed under- 
graduates other than Herschel Walker, we have noted predictions that the "Walker 
case will not be an isolated situation for long/' as was stated on March 4, in a spe- 
cial USFL advertising supplement published in USA Today: 

"Despite USFL Commissioner Chet Simmons' claims that the Walker case was an 
'isolated situation' and that the rules governing the signing of undergraduates 
would remain intact, the barrier has been broken and there is little doubt that 
other talented collegians will travel the path that Herschel has blazed. 

"For if the USFL felt that Walker would win his case if barred from his right to 
earn a living in his chosen profession* as it stated in a prepared statement released 
to the media, then how can any other collegian who wants to play professional foot- 
ball before his class graduates lose the same case? Surely the merits of the plain* 
UiTs case would not hinge on the fact that the player in question isn't as talented as 
Herschel Walker. Every undergraduate, whether he be the Heisman Trophy winner 
from Georgia or a back-up quarterback from Oregon* has equal protection under the 
law. The precedent has been set. The door is now open for undergraduates to enter 

f professional football, the Herschel Walker case will not be an isolated situation for 
ong/' 

In our view, a key purpose of the Committee's hearings wilt be to enable the col* 
leges and universities themselves — and the USFL — to furnish information to the 
Committee to assist it in assessing the severity of the current situation and the need 
for legislation on this subject. 

Presently, college players are eligible for employment by NFL clubs only when 
they have graduated, or they have completed their undergraduate eligibility 
through participation in football* or when five years have elapsed from the entry of 
their class into college. That policy dates back a half a century and was established 
at the insi stance of the colleges and universities, not the NFL clubs. The NFL has 
not always had the national Toll owing or the financial stability it has today- There 
were many times when the League might have received a much-needed boost by the 
early signing of players like Elroy Hirsch* Alan Ameche, O.J* Simpson or Earl 
Campbell prior to their graduation. But we have adhered to our policy for reasons 
beyond self-interest that we believe are sound. 

The League has stood by its eligibility principles because it has been urged to do so 
by the colleges and universities — who have the most to lose: because we believe these 
principles are sensible and fair; and because many in Congress have indicated their 
approval of our policy. In 19&4, for example* a report of this Committee took note of 
the colleges' concerns during the NFL-American Football League period about po- 
tential signings of players with college eligibility remaining* stating 

"An amendment was offered in the subcommittee to make it a violation of law for 
any professional team to negotiate with college students prior to the conclusion of 
the fourth academic year unless all sports in which such student has at any time 
engaged in intercollegiate competition shall be at an end. 

"While the members do not condone raiding of college campuses by professional 
team representatives, the practices involved did not seem of sufficient magnitude to 
warrant congressional action. However, it is the intent of the subcommittee to 
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follow closely tin 1 uctious of lht i leagues and clubs in this regard," S. Rep. No> l»UKi % 
SMh Cong.. 2d So**;., at 7 il!*ol> 

At that time, in response to the urging of Committee 1 member the NFL fund the 
AFL> pledged that no member dub would sitfn any college player for professional 
piny until after completion of all of a player's eligibility for collegiate play. iThe per* 
linent correspondence with the late Senator Philip Hart, the then Chairman of this 
Committee's antitrust subcommittee, is attached to thin statement.) 

Currently> as the Committee knows, the College Football Association — represent* 
ing sixty major universities— has reiterated its support for the NFLs eligibility 
policy in an earlier round of these hearings. The eligibility principles are now incor* 
porated in the NFLs collective bargaining agreement. If Congress or the courts 
should direct us to abandon these eligibility practices, we will certainly comply with 
such a directive. But the NFL is not now prepared to alter its long-standing eligibil- 
ity principles simply because another football league has elected to do so. 

Contrary to certain suggestions, the NFLs policy is not designed to advance finan- 
cial interests of the League. The policy is not directed at preserving a free "farm 
system" for the League. If the NFL is compelled to permit its clubs to raid college 
campuses for sophomore and junior football players, the League will simply make 
its ordinary player selection procedures applicable to those players. Such a course 
will not impose any additional burdens— cost or otherwise— on the NFL, But the ef* 
fects of such changed League practices will, in our judgment, be more negative than 
positive. 

The reality is that an elimination of the eligibility principle and the nullification 
of the amateur status of undergraduates would be counterproductive. A limited 
number of college football players eventually succeed in the pros— for every John 
EL way or Herscnel Walker there are literally hundreds of college football players 
who aspire to play professional football but who do not succeed and have to find 
another occupation. The encouragement of the signing of undergraduates in football 
will inevitably result in many players overestimating their abilities, mistakenly 
leaving college to pursue a professional career, and proving unable to do so. In such 
circumstances, the ultimate losers will be those undergraduates who will have sacri- 
ficed the opportunity for education, personal development, and football maturity 
provided by a college experience. Any ""benefits" even to those players who could 
succeed in starting their professional careers early will be marginal 

In considering the eligibility issue, it is also necessary to understand the facts con- 
cerning the length of playing careers in professional football. Undeserved signifi* 
cance is often attached to a supposed '"average" playing career of NFL players of 
four and one-half or five years. But such ''averages' 1 nave limited significances they 
are basically attributable to the circumstance that a large number of players who 
attempt the professional game do not make it beyond a year or two, These are play- 
ers who may survive their first*season "cut/' or who manage to catch on with an- 
other team if they are "cut" but fail to prove after a season or two that they have 
the ability to succeed in the professional game, When these players are included in 
"average"' figures, career expectancies appear short-lived. But the players who do 
establish themselves as NFL players commonly experience careers far in excess of 
five years — as a look at the active squads of practically any NFL team will demon- 
strate. 

Critics of the NFLs policy sometimes assert that eligibility rules should not be 
followed because so few players earn college degrees. But a recent published report 
of a study by the American College Testing Program indicated that while 52 percent 
of student-athletes graduate within 5 years, only 4L5 percent of non-athletes do so. 
Such figures reflect many factors and are not the last word> and I personally wish 
that all students could earn their degrees. But the realities of college education, as 
reflected in this study, certainly do not suggest that student-athletes should forego 
their eligibility in the belief that their educational opportunity is far less meaning- 
ful to them than to students generally. 

In receiving the present subject, the Committee will, we believe, come to recognize 
that the federal courts have not developed consistent or predictable standards in 
dealing with the antitrust aspects of player-employment issues. The appellate courts 
have, for example, generally applied a "*rule of reason* standard, out the trial 
courts have often not done so. As another example, one federal court of appeals 
commented on the player structural issue as follows: 

"Some leveling and balancing rules appear necessary to keep the various teams 
on a competitive basis without which public interest in any sport quickly fades. 
This, of course> is the crux of most of the past restrictive rules and those now, in 
force. Professional sports are set up for the enjoyment of the paying customers and 
not solely for the benefit of the owners or the benefit of the players. Without public 
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support any professional «poH would *o<m become unprofitable to the owners and 
the participants." 

If this is a sound conclusion, thm 1 is no principled justification For ignoring these 
considerations^ as some courts have done— in an antitrust "ruk* of reason" analysis 
of player employment practices. 

Other antitrust decisions, including those concerning eligibility matters, have 
gone in many directions — often in contradictory fashion. As an example, one federal 
district court rejected u hockey leagues eligibility rule against employing youthful 
players under the age of 20 as a "group boycott" and therefore a per se violation of 
the antitrust Inws. while a federal appeals court has upheld a sports league's eligi- 
bility bar on employing one-eyed hockey players because such a prohibition was 
found to be not "materially anticompetitive." Neither court engaged in any lull 
analysis under the "rule of reason." 1 In other cases, courts have suggested that 
league practices condemned as per se violations can become lawful under the "rule 
of reason" depending on when *hey are imposed during a league's season and that 
unreasonable restraints on player employment can become lawful if they are made 
effective following a hearing. 

Finally, we would oiler two comments on the particular terms of possible legisla- 
tion on the eligibility issue. First, any legislation should apply in an equal manner 
to all major leagues operating in a particular sport, tilfl as drafted allows leagues 
lo honor eligibility rules but does not require that they do so. Thus* it permits pre- 
cisely the situation we have seen this spring, with two leagues in the same sport 
following different practices— in one instance different even from its announced 
practice— in dealing with undergraduate players. In short* if legislation is to set re- 
alistic ground rules for league operations, it should be mandatory rather than per- 
missive. 

Second, we believe the Committee should also consider Senator HefUVs sugges- 
tion that any antitrust exemption be granted to the colleges aiH universities rather 
than to the professional leagues. Under such an approach, the colleges and universi- 
ties v^ould be entitled to recommend or formulate standards or practices that serve 
the multiple interests affected by these matters. The NPL does not seek a specially 
legislated immunity for itself for the player -employment principle at issue here. But 
if other leagues question the legality of such rules and if the confusion in the courts 
is sufficient to persuade this Committee to support an antitrust exemption in this 
area, the exemption might most effectively be designed to insulate from antitrust 
challenge eligibility principles to be established at the collegiate level— and adhered 
to by the professional leagues on a common basis, 

Mr. Chairman, in closing let me simply repeat one point: this is not legislation for 
the NFL The interests served by our current policies are general and pubiic inter- 
ests. In that spirit, we stand ready to assist the Committee in whatever manner may 
be constructive. 
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THt National Football Leaoux, 

New York. ff,7„ April 9 t 1963, 

SenatorPeiur A, Hait, 

Chairman, Subcommittee Antitrust and Monopoly, 
Washington, JD.C, 

Deai SttiTAioE Hast: *£ou have asked for & formal statement of the National 
Football League'* vtewVon S, 950, Enclosed la such statement Because of the 
very complete record made at earlier bearings* the league has kept Its statement 
quite brief. 

In accordance with your suggestion* w < bare commented on both tbe Friday 
night telecast matter and tbe question of tbe signing of college players before 
tbelr eligibility bas expired. 

The National Footfall League greatly appreciates your continuing interest in 
tbla bllL 

Sincerely* 

PeteBosexae, Commit $ti>n<er. 
STATtMiJfT or rvrx rosxlle, Commissions, National Football Leaoui 

The National Football League strongly supports S. 950. It believes it to be 
In tbe interest of th? league and of professional football, its fans. Its players, and 
all those connected with it. 

The reasons for t^is have been discussed at length at prior hearings. There 
is no need to repeat^ that testimony here. I would like simply to reaffirm some 
of tbe key considerations which make S* 950 an appropriate solution to a problem 
which clearly calls for legislative action* 

There is first tbe unique relationship which exists among member clubs of a 
sports league* On the playing Held, tbey are clearly competitors— and every ef- 
fort must be made to presence this relationship. But in most other areas of their 
operations, tbey are partners or joint venturers acting together in a common 
enterprise. There is nothing comparable to this relationship elsewhere on the 
American scene. It is simply not a relationship which ordinary antitrust prin- 
ciples were designed to accommodate. Because of it tbe application of the anti- 
trust laws to be basic Patterns of professional sports tends to confuse and distort 
rather than contribute to the public Interest 

A sports league is not a natural product It la an artificial entity created and 
kept alive by elaborate rules of organisation developed for that purpose. Most of 
these rules are directed at maintaining and Improving the quality of the sports 
entertainment offered to tbe public* Most of these rules have a direct relation- 
ship to playing field performance and to fan interest Yet there are those who 
would preserve tbe right to challenge under tbe antitrust taws tbe very rules of 
organization which make sports leagues possible — all because of per se and 
other antitrust concepts developed In entirely different fields of endeavor. There 
is simply no purpose In this* 

There is also tbe anomaly of court decisions labeling one sport as fish and 
other sports as fowl for antitrust purposes. There is no logic behind this. Tbe 
Supreme Court Itself has suggested that Congress deal with tbe situation. S. 950 
does so In a manner which puts all professional sports on a common footing with 
respect to tbelr basic practices* This is right and proper and eliminates an 
unjustifiable discrimination. 

Lastly, we believe tbe hearings before tbis committee have amply demonstrated 
that it is more accurate to think of the bill as a congressional statement — based 
ou careful exploration of all tbe underlying circumstances — of bow tbe antitrust 
laws are to apply to professional sports than as a bill exempting professional 
sports from the antitrust laws* Tbe bill is carefully qualified In scope and la 
limited to those essential sports practices oa which all sports leagues depend* 
By removing these essential sports practices from the application of the antitrust 
taws, this committee Is slmPiy stating what logic and reason require — that tbe 
antitrust laws were never Intended to Interfere with, tbe successful presentation 
of professional sports to tbe American public* 

For these, and all the very practical reasons which bare been elaborated on 
at prior bearings, the National Football League urges this committee to favorably 
report S* 990 at an early date. 
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Tbe league tins been asked to comment specifically on two matters of general 
interest, Neither of those is directly related to the Provision;? of S, 950, Neither 
ihmld. 1 chick, be considered as any longer poking significant Issues. 

Tbe first is tii*> matter of telecasts of National Football League games on 
Friday nights during the reguair college or high school season. As tbe league 
has stated before, it has lone viewed Sunday afternoon as tbe appropriate and 
traditional time for Professional football games. It has never contemplated a 
regular series of Friday nlgbt football games. The NFL schedule for 1965, for 
example, does not schedule a single regular -season game on Friday night* 

On the othf.r hand, tbe NFL does not have access to a clean state when It comes 
to scheduling. Nlnecf the NFL's 14~member dubs share use of their home fields 
with major league baiiebalt teams — which, usually bare prior claims on stadium 
use. Other stadium uses, such as by colleges, may occasionally present prob- 
lems of turf condition and stadium cleanups. As a result, a Friday, Saturday, 
or Monday night game may occasionally become unavoidable in a particular 
season, 

During the season, for example, two of our franchises, tbe St, Louis 
Cardinals and the New York Giants, would have been unable to obtain use of 
their home stadiums during the first 5 weeks of the season If the league had 
not scheduled one night game in each of these cities* ooe on a Monday night and 
one on a Friday night. When this occurs, the issue is not whether the NFL 
should be permitted to abandon its traditional Sunday scheduling, but whether 
the fans of NFL football must be deprived of their traditional television privi- 
leges- The NFL is confident that the fans in our league cities would wish to make 
their views known on this question should they be deprried of this TV coverage 
they have come to expect. 

It is difficult to believe tbat any realistic interests of America's high schools 
or colleges are involved in this question. In any event, it Is a problem which is 
not raised by either the pending bill or by present NFL scheduling. 

Concern has also been expressed by some members of the subcommittee on the 
signing of college players by professional teams before their eligibility for 
intercollegiate competition has ended, 

Since last fall, the National Football League has adopted a policy, binding on 
each of its member clubs, against the signing of auy college player to any con- 
tract or to any form of document of intent, directly or through an agent, until 
after completion of all bis team's football games, including howl contests, in 
which he is available to participate during his senior year. This pledge, never 
before made 10 any form by the National Football League, has been confirmed in 
writing to tbe appropriate collegiate authorities. The pledge has been signed by 
the 14 clubs and by myself as commissioner. It has been further implemented 
by new language in the National Football League constitution and bylaws pro- 
viding for strong disciplinary measures against+any member club violating the 
restrictions thus'impoaed. A copy of my letter to Mr, James Corbett, chairman 
of the NCAA College* Professional Relations Committee, on this subject is 
attached. 



Mr. James J. Cobbett, 
Director of Athletic*. 
LouitUwa State University* 
Baton Rouge. La. 

Deas Jim : This letter is addressed to yon in your capacity as chairman of the 
NCAA College-Professional Relations Committee and is being sent to you as 
stated in ouxpubiic pledge of Last January 12. 

At that time. we. the undersigned on behalf of 14 National Football League 
teams, through league Commissioner Pete Rozelle stated : 

"No player -will be signed to a contract or any form of document of Intent* 
directly or through an agent, nntil after completion of all his team's football 
games, including bowl contests, in which he is available to participate during bis 
senior year. This will Include collegiate football placers who actually compete 
in seasons beyond the graduating date of their original class," 

And at the time of the pledge, we also stated that it would be further imple- 
mented by appropriate language providing for disciplinary measures to be placed 
in the league constitution at the annual meeting. 

This was accomplished on February 1& when the National Football League 
constitution and bylaws was amended unanimously as follows: 

"No player may be signed to a contract or any other document (including a 
letter of intent), directly or indirectly, until completion of all football game*, 
including postseason bowl games in which, the team of the school or college of such 
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player is :»> participate :ind in which the lilrtyer U to participate: such provbiou 
^tiuii uUo apply to i.ol^^e football players vi>mpermg in football in any season 
t>uUin£ nftt*r the date when the original class of sucb player shall have been 
^riuIuatttL 

Tf a club violates tlii* section it shall be subject to disciplinary action by the 
commit ioner> after notice ami hearing; such Puuishraeuc shall brovide for the 
h»$s of selection choice of the oHeudinj: club in the next or succeeding selection 
meettuss, up to and including an entire seiectiou Itet, All negotiating rights 
to the player so involved shall be awarded to the club lowest iu the league stand- 
ings- excluding the ofTeudin? ciuh, at the time of the last selection meeting/' 

This letter shall serve as the personal assurance that every dub iu the Nutioual 
FootuaJI League wilt adhere fully to this policy in every respect. 
Sincerely* 

Carroll Rosenbloom, Baltimore Colts Football Club; Geo, S, Halas, 
Chicago Bears Football Club; Art Modell, Cleveland Browns 
Football Club: Texas E. Schramm, Dallas Cowboys Football Club; 
Edwin J. Anderson, Detroit Lions Football Club ; Dominic Olejui- 
czakt Greeu Bay Packer? Football Club; Daniel F, Reeves, f-os 
Augeles Rams Football Club; E. W, Boyer, Minnesota Vikings 
football Club; John V, Mara, New York Giants Football Club; 
Jerry Wotman, Philadelphia Easrles Football Club; Arthur J, 
Rooney, Pittsburgh Steelers Football Club; Charles? W. BidwilL 
St. Louis Cardinals Football Club ; Louis G, Simdia. San Francisco 
4Pers Football Club; C, Leo DeOrsey* Wasbiugton Redskins Foot- 
ball Club; Pete Rozelle. Commissioner, 

The Chairman. Our next witness is Gilbert Stein, vice president 
and general counsel of the National Hockey League, 

Senator SpecterT Before Mr, Stein begins, I would like to make a 
statement, 

I have noted a very distinguished curriculum vitae from Mr, 
Stein, but he has apparently left off his position as deputy district 
attorney for the city of Philadelphia in *he period from 1968 to 
1971-2 or 3? 

Mr, Stein, Two years, 1968 and 1969, Senator, 

Senator Specter, And because I have the occasion to have some 
intimate knowledge of his extraordinary qualifications, since I was 
district attorney a t that time, I do want the record to be complete 
and to giva Him my special welcome to testify Iiere today* 

The Churman. As I understand, Senator, you recommend him 
highly. 

Senator Specter, Very highly. 

The Chairman, And since he knows* do you recommend highly 
the Senator too? 

Mr, Stein, Absolutely; my recommendations generally consist of 
voting for him. 
The Chairman, I would too. 

Senator Specter, Mr, Stein, you are being a party to what is 
called senatorial courtesy. 

The Chairman, We are very pleased to have you^ I assure you we 
share your high regard for the distinguished Senator from Pennsyl- 
vania, 

You may proceed, 

Mr, Stein, I understand that the written statement will be made 
a part of the record, ■ 
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The Chairman. You can use it if it is short. If you can say any- 
thing that is not in that statement, we are glad to hear from you or 
you can read your statement. 

STATEMENT OF GILBERT STEIN, VICE PRESIDENT AND GENERAL 
COUNSEL, NATIONAL HOCKEY LEAGUE 

Mr. Stein. The statement primarily indicates the National 
Hockey League would endorse and support S. 610. 

Our recommendation would be that to be in a modified form. The 
reason for that is we think several issues need to be addressed and 
one is the issue of a high school athlete having to make a decision 
as to whether he goes to college or not when he is faced with the 
temptations of turning pro, and, with a rule such as the rule in the 
National Football League, the kind of rule that is clearly contem- 
plated as being given sanction by this legislation, he would know 
that once he matriculated in college, he would then be foreclosed 
from leaving college to turn pro. 

And I say that not withstanding the National Football League's 
rule as to a 5-year period as well. 

We think that if we can focus on where the problem arises— I 
have heard a lot of talk by the two gentlemen from the football 
leagues as to the problem arising from agents and, indeed* that is 
one of the areas where it arises. But I think there is a greater 
danger from the point of view of the public interest that this bill 
contemplates* and that is that a maverick owner within a league 
decides that he is going to challenge the rule — and there is prece- 
dent for that. Just as the National Football League has for over a 
half century had a rule, the National Hockey League had some 60 
years whereby we did not allow eligibility to play in the National 
Hockey League until the player reached age 20. Just like the fledg- 
ling USFL did in football, when the World Hockey Association 
came into being in 1972, it adopted the same rule as the existing 
league. However, in the mid-1970's, one of the owners in the World 
Hockey Association decided he would go after an 18-year-old player 
and did so and the league said, the World Hockey Association said, 
no, that is a violation of that rule and that owner challenged his 
own league in court and there was litigation in Connecticut which 
was won by the maverick owner, which then created a situation 
where now 18-year-olds were to be drafted. 

That owner* by the way, is an owner in the USFL right now. So 
right now his team is doing well. He would not want to break the 
rule with respect to signijg college athletes. If his team starts 
faring poorly* he might revert to the action he took in the World 
Hockey Association and sign the next Herschel Walker, regardless 
of the fact that his league was not in favor of it. 

That certainly could happen in the National Football League if 
Mr. Davis* whom we already heard about a year ago had decided 
that he was going to sign Herschel Walker, regardless of the league 
rule that has been in effect for over 50 years. It would not be Her- 
schel Walker and his agent, it would have been Mr. Davis bringing 
the litigation and I do believe the practicality of mounting this 
type of legislation makes it tough realirtically for a player and 
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whoever his agent might be to spend the money to mount an anti- 
trust suit. 

But a maverick in the league, as we have seen with Mr. Davis in 
the last yean would have no such compunction. 

I think you need to focus on more than an agent possibly bring- 
ing a lawsuit. I think you need to focus on a maverick owner bring- 
ing an action- 

We think our 20-year-old rule made a lot of sense because a 
player in hockey needs a degr*^ of maturity, needs a degree of 
physical growth and strengthening that had worked for (50 years to 
get him to the point where he was ready to get into the profession- 
al ranks, and there is an availability in Canada, which is where we 
have a lot of our hockey played at the junior hockey level, where 
the players are eligible to play junior hockey until they are age 20, 
and from that point of view it is similar— it is analogous to football 
facing the college eligibility which goes to maybe age 21 or 22. 

So we did not think anyone was being denied an opportunity to 
develop his skills and to become a professional hockey player. We 
felt you do far more good for all of the players if they are required 
to come along at the appropriate level and class of play before they 
are ready to go into the pros. The agents do have blandishments. 
The agents will say, we want you to come and there is always the 
maverick owner who, out of desperation, either wanting something, 
to make a fuss from a PR point of view, or to improve his team, if 
he thinks it will work that way, will go out and sign the player to 
break the barrier that the rule provides and in that instance, a bill 
like S. 610 helps the league because it can then police its own 
membership. 

That is the area where help is needed, just as much as the player 
with his agent going out to challenge the rule. 

So we support it. If this legislation were in effect, I believe it is 
unlikely the National Hockey League would put a rule into effect 
similar to football. I think if this legislation were modified to the 
point where we could reinstate a 20-year-old requirement for play- 
ing hockey in the National Hockey League, for either drafting or 
signing a player, I am confident that our league would put such a 
rule into effect. 

The Chairman, Thank you, Mr. Stein. 

In your statement you suggest that S. 610 in its present form 
may actually discourage students from attending college because of 
fear that they will be locked out of professional sports for 4 years. 

Under the current system in professional football, a student is 
locked out whether or not he attends college. Do you feel that the 
decision to turn professional should be made by the colleges and 
sports leagues rather than by the athlete himself? 

Mr. Stein. I think the athlete should make the decision. I do 
think that we need to have some way of protecting an athlete 
during ijears — or a youngster during jrears that he has not reached 
a level of maturity to know what is in his best interest, and par- 
ents provide that generally, and sometimes a league with the inti- 
mate knowledge of the requisite physical ability needed to establish 
a profitable and long-term career stands in loco parentis and is 
better able to judge than perhaps the athlete is himself— who is 
doing very well at a certain class of play and has everybody back- 
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slapping him and agents telling him "you are ready for the pros". 
Turning pro prematurely is not necessarily in the best interest of 
that athlete and that youngster is being able to have a long endur- 
ing and profitable career in that particular profession. 

The Chairman. Mr. Stein* an antitrust challenge was made to 
the basketball league eligibility rules in the Denver Rockets case 
and you state that the hockey league rules were challenged in the 
Linesman case. 

Why do you think that the rules of the NFL have never been 
challenged? 

Mr. Stein. I think the rules of the NFL have net been challenged 
because certainly* as I said before* in hockey it was an owner who 
decided to challenge the rule within his own league and I think the 
Nationrl Football League until very recent vintage has been 
Messed with a cadre of owners who respected the overall benefit to 
the business in which they were engaged in following the rules and 
living by the ground rules that everyone had to live by. But I do 
not think that situation exists today in the National Football 
League and as an outsider totally* my opinion would be if the 
USFL club had not signed Herschel Walker, we might have seen 
an owner such as Mr. Davis taking a shot at that within the Na- 
tional Football League. 

The Chairman, The distinguished Senator from Pennsylvania. 

Senator Specter. Thank you* Mr. Chairman. 

Mr. Siein* there is a certain amount of reluctance in the Con- 
gress to do anything to change the status quo. We look around at 
the hockey league* the football league* the baseball league* and see 
general prosperity* see things working pretty well. 

What is your assessment as to how well sports are functioning in 
the overall legal climate at the present time with the rules the way 
they are? They are very different for baseball and football. With 
baseball enjoying an antitrust exemption* with football having its 
contact* as you pointed out, between Mr. Davis and the league and 
your own problems unique to hockey or basketball. But* overall, 
how do you think things are working out? 

Mr. Stein. My approach has always been I do not want to see the 
antitrust laws amended from the point of view of what is the basic 
thrust of the antitrust laws. But I do think clarifications are in 
order when the court ends up using the antitrust laws in an area 
that I do not think Congress ever intended it be applied to. 

And in a situation like we are facing here, I think back to 1980 
and how proud I felt as an American to see the Olympic team in 
hockey defeat the Soviet Union's Olympic team.. That was a won- 
derful experience that I know everybody in the United States 
shares and everybody in the Free World shared. It hurts me to 
think that had w$ then had our 18-year-old rule in effect, this 
never would have happened* it never would have been possible. We 
have two players in the National Hockey League, Bobby Carpenter 
in Washington and Phil Housley with Buffalo* outstanding high 
school players, came out of high school Because we had to put our 
rule back to IS, which we did just a few years ago* these youngsters 
turned pro. 
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Now had had our rule continue in effect until age 20, the 
likelihood id that both of tKm and others would be playing for the 
11)84 Olympic team. 

1 think the players who played in the U)80 Olympic team, be- 
cause they were ineligible to turn pro at age 18 or 19, did not hurt 
their careers any. Those who played were able, through the experi- 
ence of the Olympic victory, their Olympic career, were better able 
to prepare themselves. We have Ken Morrow, who probably would 
have turned pro a couple of years earlier and not been part of that 
great Olympic victory. His professional career will be no less profit- 
able to him by virtue of having played in the Olympics and waiting 
until age 20 than it would have, in my view, had he signed at age 
ltf, before he was physically and mentally and probably emotional- 
ly tough enough to do so. 

t Senator Specter. Your suggestion would limit congressional 
action. Some specific court case has made change, like the modifi- 
cation of 20 years to 18 years on hockey, as you say, and it might 
justify some congressional action if we really see a problem with 
the Herschel Walker signing, if it becomes sizable. 

But overall, aside from reactions to some specific cases where, as 
you say, the courts have* interpreted the antitrust laws in a way 
they had not been intended, which is subject to congressional cor- 
rection, you would recommend otherwise leaving the antitrust laws 
as they stand. Has the interactipn among the sports leagues and 
teams and players generally been satisfactory? 

Mr, Stein. Yes, yes, and I say that with due regard that you and 
I might disagree as to the area in which I apply my definition that 
the antitrust laws as originally intended were not to apply to 
sports. 

Senator Specter, We have replied with some suggestions about 
the Oakland Raider move with legislation that would give Oakland 
some claim on the fans* interest. There is, however, a great reluc- 
tance to move very far, 

Mr. Stein, picking up the issue of Herschel Walker itself, there 
are those who argue very vigorously that a college player ought to 
have the right to sign as he chooses and that the Walker situation 
is genuinely a violation of the antitrust Jaws, that is, the Walker 
situation where he could not sign is genuinely a violation of the 
antitrust laws because a man in his situation ought to be permitted 
to do as he pleases* 

As a student of sports and a student of the law and a student of 
the antitrust laws, what is your evaluation of those competing in- 
terests on that issue? 

Mr, Stein, Well, obviously, you are always into a balancing of in- 
terests point of view. But it seems to me — I think that the people 
who are most experienced in what it takes to play professionally 
are better able to make a judgment than a youngster aged 18 or 19 
years old. And you get into a literal interpretation of the antitrust 
laws* There was a player in hockey who had one eye. He had lost 
one eye and we had a rule that said you had to see out of both eyes 
in order to play hockey. We would not allow that player to play. 
One of our own clubs initiated the problem by drafting him and 
saying we want him and we ended up w.th a legal challenge. We 
went through 2 or 3 years of extensive and expensive litigation 
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over an issue that should have been so obvious to anyone and that 
is why — did Congress ever intend the antitrust laws to apply to a 
league's decision that says we are not going to let you come in and 
play hockey and endanger your going totally blind and run that 
kind of risk as well as risk to others because you do not have total 
peripheral vision? 
Senator Specter. Did you win? 

Mr. Stein, Yes* we eventually did. But it did not— I think it 
raises false hopes. I think that youngster should have known that a 
professional career is not for him. J do not know that he and his 
mother and family should have hacTta endure for maybe 3 years 
the fighting and hoping that they would win the battle because of 
the interpretations that their lawyers gave them that he could play 
as a one-eyed player in hockey. 

I think we who are in the business are better able to know what 
it takes for a youngster to be able to have — to be able to compete 
in our L agues 

Senator Specter. Mr. Stein, are you sufficiently familiar with the 
tenth circuits ruling on the case involving the Universities of 
Oklahoma and Georgia to express an opinion as to whether that 
decision may have any ramifications for other professional televi- 
sion arrangements? 

Mr, Stein. No, 

Senator Specter, The National Basketball Association and its 
players union recently agreed to a new cost of bargaining agree- 
ment which protects some $3.6 million for the 1984-1985 season. 
We have already had some testimony about the interrelationship 
between the labor laws and the antitrust laws. 

Does that kind of a bargaining agreement have any implications 
for other sports like hockey or like football, in your judgment? 

Mr. Stein. Well, you are talking about precedents that a new 
line — a new approach was taken in that collective bargaining 
agreement that had not yet been agreed to between the competing 
sides or the contracting sides in the other sports. But there is noth- 
ing that that does that in any way runs afoul of the antitrust laws. 
We are confident that the public policy of support for the right to 
collectively bargain provides the nonstatutory exemption to the 
antitrust laws when properly confined to the three basic issues and 
in this case we believe it was met and whether or not our league in 
future negotiations with our players would follow that kind of a 
precedent* can only be determined in the future when we hear 
what the players want and whether it makes sense for the owners. 



Senator Specter. The baseball league is not under the antitrust 
laws. All the other professional sports are. Do you think there are 
enormous differences in the application of what goes on among 
players to teams, teams to other teams, teams to the league, be- 
cause one major sport like baseball is exempt and other major 
sports like hockey* football basketball are under the antitrust 
laws? 
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Mr. Stein. 1 think thert 1 is a difference In the actions we need to 
take and I think there is no rational basis in my mind for the other 
sports not having the same benefit that baseball has. 

Senator Specter- Do you think hockey suffers because it plays 
under a different set of rules than baseball enjoys? 

Mr. Stein. We suffered economically from having to defend a 
number of lawsuits, 1 do not think we would end up with any basic 
organic law or statutory law in our league that would run afoul of 
fair play. 1 think we are entitled to the same benefits that the 
courts and the Congress have traditionally afforded baseball- 
Senator Specter- So it is really the cost of litigation rather than 
any fundamental difference and approach, one under the antitrust 
laws, one not? 
Mr, Stein, 1 believe so. 

Senator Specter. Thank you very much, Mr, Stein. Your testimo- 
ny is very helpful, as always, 

The Chairman. Thank you very much, Mr. Stein. We are glad to 
have had you with us, 

[Prepared statement of Gilbert Stein follows:] 
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STATEMENT 



OF 



GILBERT STEIN 



VICE PRESIDENT AMD GENEFAL COUNSEL 



NATIONAL HOCKEY LEAGUE 



Nr, Chairman and members of the Committee, I am Gilbert Stein, 
vice President and General Counsel of the National Hockey League, 
I appreciate the opportunity to testify on behalf of the NHL on S. 
610, the ^Collegiate Student-Athlete Protection Act of 1993,* The 
National Hockey LeaQue is pleased to present its views on this 
leg i s lat ion , 

The League supports the purpose of this bill, which is to grant 
a limited exemption from the antitrust laws to permit professional 
sports clubs to enact rules regarding the recruitment of college 
athletes. We question, however, whether such an exemption should 
be premised exclusively on a league rule that requires a student- 
athlete to complete his undergraduate study before he can play 
Professionally. The nHL suggests that an exemption might be 
better predicated on a broader rule that encourages a Student- 
athlete to attend college, but leaves some flexibility for players 
to Sign before graduation from a four year Institution, 

The National Hockey League was founded over sixty-five years 
ago. In that time it has grown from six clubs to twenty-one, 
fourteen ot which are in the United States, For over sixty of 
those years, Mr. Chairman, the nHL operated under a rule that 
prohibited the drafting or signing of a player before he was twenty 
years of age. 

It was only several years ago, in the face of threatened 
antitrust litigation and mindful of the Connecticut District 
Court's decision in Linesman v, world Hockey Association , 439 F, 
Supp, 1315 (0,C. Conn. 1977), that the League reluctantly lowered 
that age limit to eighteen. Prior to that we did not draft players 
comi nQ out of h igh school , 
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Our ru L* now j.\rov idaia t na t it a player is L**ast e ighteen 
years of age prior to Septdrtioer L5 ot the playing year, he is 
eligible for that yearns entry tfratt* For example, if a player 
4iU be ei^ht.»en by September 15, 1481, h^ is ^lijtble tor the 
l-*S3 <*ntry dratt wh^on will h»* held in several wfwks, 

Of the 252 players selected in the Entry Draft, thirty- 

eight w^rti drafted coming Out of tr,S* hiQh schools* It is estimated 
that a similar number will be dratted this year and *9iin in 19J34, 

unfortunately, ^t*ry tew e ighteen year old pi aye rs'b re ready 
for tht* NHL, nonetheless, because ot the antitrust thr*at* the 
League was compe 1 led to lo^e r its draft eligible age to e ighteen ■ 

Some ot these p laye rs will flee ide not to tu rn p rofess tona I 
and rfjt 1 1 con t i nue the £ r educa t ton in col lege . Othe rs , however , 
will sign with NHL clubs* A few will play in the NHL# but most 
will lively he assigned to a club in the tJ * S * minor leagues tor 
further deve lopme nt and e xper lence * 

Eligibility and drafting at eighteen is understandably unpopular 
with Amer i can col 1 erjes ^ nd ama teu r teams because it takes the 
premier players and weakens their programs* It may also adversely 
afEect d.S* hookey in the International arena* There are several 
out stand in£ Aine r ican youngs te rs now in. the MHL who, but for our 
eighteen year old rule, woutd be playihg f Q r the United States 
Olympic team in 1984. Depending upon how many of these eighteen 
yea r old pi ayers turn pro and how many col leg i ans turn pro be fore 
completing college* the Likelihood at 1984 GlYmPics ot A repeat 

of the "Miracle ot Lake Placid," where our Olympians won the gold 
meda 1 ' com the Su ss lans , all out imposs i ble * 

Mr, Chairman, as I indicated, che NHL changed its age rule on 
eligibility in order to avoid antitrust liability. wore Legisla- 
tion enacted granting an appropriate 1 lmi ted eitempt ion f corn the 
antitrust lawsr I believe the nkl would reinstate its twenty 
/ear t*l i minimum age requirement* 

At the same time, however, the League is concerned that S* 
610 in its present form might d i scour age st udents f rom at tend mg 
college out ot fear they will be locked out of professional 
sports for four years , 
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What would be the effect on collie enrollment of outstanding 
high school athletes If a high school senior is told that if he 
electa to go to college, he will oe denied, for the nest four 
y_ears t the opport unity that his non-mat ri cu 1 at i ng high schoo 1 
teammates have - the opportunity to turn professional? will 
professional sports clubs start enticing the great athletes coming 
out of ' h igh school to turn pro immed lately rather than enroll in 
college, as happened in basketball to Moses Malone and Darryl 
Dawkins? 

Perhaps professional football and basketball would not do so 
because col lege compet i t ion has t rad i t lonal 1/ given the athlete 
the repucat ion that makes him valuable as a pro* Bu t in hockey # 
and* I believe, in baseoall as well, the professional teams are 
often in direct competition with .college recruiters for outstanding 
h igh scno<} I a th letes * 

An add i t iona I approach t hat jou Id be more rea 1 ist ic to hockey, 

from both the players' and teams' point of view, would be a rule that 

would allow a player to go to college but stilt be drafted at age 

twent y . We would respect cully suggest a smal 1 amendment to s . 610 

ihat would take this into consideration as follows: 

"The antitrust laws as defined in section I of the Clayton 
Act , and in the Federal Trade Commission Act shall not 
apply co a joint agreement by or among persons engaging 
in or conducting the professional sports of football, 
baseba 1 1 * basketbal 1 r socce r or hockey designed to encour- 
age (oo-l-Wge) scudent -athletes ^o attend col lege and to 
compl ete the i r undergraduate educat ion before becoming 
prof ess iona 1 a th letes * by prohib it ing the dra f t ing or 
signing of a player fora specified p_erjod of timeT 
which shall be not less than two years nor mora than 
four years after he graduates from high school. " 

If the bill were so amended, it is my belief the MHL would 
enact a rule prohibiting the drafting cr signing of a Player until 
two years after his class graduated from high school* 

In addition to providing an exemption from the antitrust 
laws. Mr. Cnairman# i respectfully suggest the committee also 
cons ider amend ing the bill to provide an exempt ion f rom the Age 
Discrimination Employment Act of 1967# 81 Stat. 6Q2# as amended, 
29 U.S.C- sec. 621 et seq. (1976 Ed. and Supp. ivl , to preclude 
creative litigation oh the premise that a rule prohibiting the 
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drafting ov *■ L.jn i ng of a Player for a given numbe r o£ years 

after he g raduates high gchoo 1 op*ra tes as a de f acto d i scr im 1 nat ion 

ag.i vast col l^.je age student - at ninths* 

Mr * iJhj 1 man * the nhL apPr^c utt^s this opportuh t ty to pn?5en t 
its 'j Uu; ™n tn ; s leg l a la 1 1 and r hanks the Coirm 1 1 te*» for it^ 
interest* I 1 1 be happy to answer any quo^t i on s * Thank you * 



The Chairman. Mr, Kenneth Moffett* executive director of the 
Major League Baseball Players Association, 

Mr. Moffett, I have with me David Vaughn* senior counsel of 
the Major League Baseball Players Association 

The Chairman, I have another engagement I am going to have 
to go, I am going to request the distinguished Senator from Penn- 
sylvania to take over the hearing. 

I just want to express my appreciation to you for being here and 
where is Mr, Dull from the University of Maryland? Is he here? 

If you will tell him I had to go to another engagement but we 
will read his testimony and we appreciate his being here, 

Mr, Moffett, Thank you* Mr, Chairman. 

Senator Specter, You are Mr, Moffett? 

Mr, Moffett, That is correct. 

Senator Specteh [presiding]. Welcome and you may proceed, 

STATEMENT OF KENNETH E, MOFFETT* EXECUTIVE DIRECTOR, 
MAJOR LEAGUE BASEBALL PLAYERS ASSOCIATION 

Mr, Moffett, I wish to thank the committee for the opportunity 
to summarize the views of the Major League Baseball Players Asso- 
ciation concernir^ S, 610* the Collegiate Student-Athlete Protection 
Act of 1983, and to attempt to place in perspective from the Associ- 
ation's point of view the use of an exemption from the antitrust 
laws to achieve the policy objectives of S, 610, 

We have provided the committee with a full statement from 
which this summary is taken. We would request that the full state- 
ment be made a part of the record. 

Senator Specter, It shall be, 

Mr, Moffett, The association appreciates the committee's recog- 
nition that professional sports is a big business, with significant 
impact on interstate commerce and commends Senator Specter's 
firm and consistent position that Congress should not enact laws 
which provide blanket exemption from the antitrust laws for the 
professional sports industry. 

The association commends Senator Specter for his interest in en- 
couraging student athletes to complete their formal education. As 
commendable as is the objective or S, 610* the use of an antitrust 
exemption to accomplish its purpose would represent a move in the 
wrong direction and would present potential for abuse. 

Professional baseball remains the only industry in this country 
which is both free from Government regulation and exempt from 
the antitrust laws. The blanket exemption allows owners to restrict 
competition, fix prices* and divide markets. 
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Not surprisingly, the legal monopoly enjoyed by professional 
baseball has worked to the advantage of only one group; the 
owners of professional baseball teams* The exemption has worked 
to the clear disadvantage of everyone else: Cities seeking to retain 
or secure franchises, fans* dissenting owners* the public in general 
and. of course, the players: Amateur players, minor league players* 
and major league players. 

It is the position of the association that Congress should move 
permanently to eliminate baseball s exemption from the antitrust 
laws. 

The exemption dates back to the 1922 Federal Baseball League 
decision which held that baseball was outside the scope of the Fed- 
eral antitrust laws. That decision since has been criticized and the 
result of Federal Baseball has been described in subsequent deci- 
sions as "illogical" and an "anomaly." 

In the 1970 Curt Flood case, the Supreme Court passed the ball 
back to Congress. Chief Justice Burger said. "It i s time the Con- 
gress acted to solve this problem." 

The Select Commmittee on Special Sports of the House, the De- 
partment of Justice under the last three administrations, and. 
indeed, all of the witnesses in all of the recent hearings except rep- 
resentatives of the owners, have agreed that the exemption should 
be ended. 

While it is true that major league players have made economic 
gains in recent years, it is also true that those gains have come 
over the continuous, rigorous opposition of the owners. 

Senator Specter. Do you think baseball players would be better 
benefited, if I might interrupt you. if baseball were subject to the 
antitrust laws? 

Mr. Moffett. If they were subject? I think there is a good chance 
they would* sir. particularly as you reach down into the minor 
leagues and into the amateurs as well. 

Senator Specter. Baseball players have worked it out in a some- 
what different way as a result of the arbitration award so that 
within the baseball system there is a free agency under a certain 
set of rules that have enabled the baseball players to deal with the 
owners. Just given the blanket exemption from the antitrust laws, 
there would have been nothing had baseball played its cards differ- 
ently, so to speak* to have maintained the monopoly position with 
respect to the players and to have kept them on a much tighter 
rein, in a much more constricted bargaining position. Could not 
baseball have done that? 

Mr. Moffett. Except for one reason; If it had nut been for the 
strong union and the fact that the union took the position they did 
after they won the arbitration case and worked it out. 

Senator Specter. Why did baseball ever agree to that arbitra- 
tion? 

Mr, Moffett. Because it was in the agreement. 
Senator Specter. Why did baseball ever agree to the agreement? 
Mr. Moffett. To the agreement? Because the players were uni- 
fied. 

Senator Specter. The players would have struck? 
Mr Moffett. They did— they have struck twice. 
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Senator Specter, They had not struck in advance of the agree- 
ment which opened up the arbitration procedure, had they? 
Mr. Moffett. They struck in 1972 over a pension matter. 
Senator Specter. And when did the arbitration clause arise? 
Mr. Moffett. 1976, ^ 

Senator Specter. So the players did not strike over that specifi- 
cally but you think that might have been grounds for a strike? 

Mr. Moffett. Absolutely, sir, if it had not been agreed mutually 
between the parties. 

Senator Specter. Well, it is entirely possible that had baseball 
not worked out its own compensatory arrangements to give that 
flexibility, the Congress might have a different attitude about base- 
ball under the antitrust laws and the courts would have had a dif- 
ferent attitude about baseball under the antitrust laws. 

Mr. Moffett. They certainly did not for a lot of years prior to 
that, sir, and I think it is only because of the union taking the 
strong position they did and the fact that they were so unified that 
the players have what they have today. 

Senator Specter. Well, the question that comes to my mind, is do 
we have procedures in our country for working out these issues? I 
asked the question of Mr. Stein, which I believe you heard, about 
whether hockey was in a significantly different position than base- 
ball and he responded that the cost of litigation made a difference. 
I see what has happened in baseball to provide leeway for the play- 
ers to have rights, to sell their services to other teams under free 
agency rule, and it seems to me that somehow in our system, not- 
withstanding what the Congress may do or the courts may do, that 
the private parties work it out to the great credit of the private 
parties. I just wonder what your thoughts are about that general 
conclusion. 

Mr. Moffett. My general conclusion is, as I have stated before, if 
it had not been for the arbitration decision and if it had not been 
for the unity of the players, the situation would be even much 
worse than what it is today. 

Senator Specter. Given those factors* is it working out reason- 
ably well today on the compensation line? 

Mr. Moffett. Did you say compensation wise? 

Senator Specter. On the compensation line? 

Mr. Moffett. You are talking about the compensation issue 
which was the matter of the 1981 strike or are you talking about 
the mobility of players from one team to another? 

Senator Specter. Both. 

Mr. Moffett. All right. As far as that is concerned, in the major 
leagues, a person has to wait for 6 years before he can move from 
one team to another. That is not the case in any other industry in 
the United States. 

Senator Specter. You think that is unduly restrictive? 

Mr. Moffett. Well, I think it is something that has been agreed 
to by both parties after the arbitration award. But I think as far as 
the minor leagues are concerned, all of the minor lep^e players, 
which are in a far greater number than in the majors — there are 
only 650 megor league baseball players— the players are nothing 
but chattels of the owners and they are stuck unless the owners 
wish to release them. 
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Senator Specter. You think the minor league players are unfair- 
ly treated? 
Mr, Moffett, I believe so. 

Senator Specter, Do you think the major leagues are fairly treat- 
ed? 

Mr, Moffett, I think the major league players are treated the 
way they are today as a result of their union. 

Senator Specter, How about my question? 

Mr, Moffett, Your question relative to the antitrust 

Senator Specter, Are the major league players fairly treated? 

Mr, Moffett, I would say the major league players have had 
probably one of the most chaotic labor relations situations I know 
of in my 28 years in collective bargaining and the only reason they 
have what they have today is because they have fought for it. 

Senator Specter, Are the major league players fairly treated? 

Mr, Moffett, It depends on the circumstances and the situation 
with the various clubs. 

Senator Specter, Some are and some are not? 

Mr. Moffett, That is correct. 

Senator Specter, But overall would you say they are fairly 
treated? 

Mr. Moffett, I would have to say that the contract that they 
have is policed by the association and by the player representatives 
on the particular club and as a result of that, they have to fight for 
everything that they have. 

Senator Specter, But given the battles and the union's activities 
overall with the policing of the contracts, the major league players 
are fairly treated? 

Mr. Moffett. For the most part. 

Senator Specter, If the antitrust laws did not apply to baseball, 
would minor league players be in a position to protect themselves 
and to be fairly treated, in your judgment? 

Mr, Moffett, More so, yes, sir. 

Senator Specter, What would taking baseballs antitrust exemp- 
tion away do for the minor league players that they cannot do for 
themselves given the tenacity of the players? 

Mr, Moffett. Could I turn that question over to my counsel? 

* Senator Spectek, Sure, 

* Mr, Vaughn, Your question, as I understand it, is what the- 
r^inor leagues could do in the absence of antitrust laws? 



S%ator Specter, Mr. Moffett is saying that baseball ought to be 
out irom under the antitrust laws and he testified to the narrow 
range of this issue. He does not like it because it is a further ex- 
emption from antitrust laws. He is using this occasion to attack the 
general status of baseball being exempt from the antitrust laws, I 
am trying to explore what are the reasons that baseball, in your 
judgments, ought to be out from under the antitrust laws and I am 
coming to the issue of whether the minor league players and the 
major league players are fairly treated because they have had a 
tremendous battle. The union has won concessions and they have 
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to be policed, but the battles put them in a position where they are 
fairly treated. 

Now my question is on the minor leagues. Can you get the minor 
leagues to he fairly treated if you use the same tactics? 

Mr. Vaughn- The minor league players enjoy no union protec- 
tion and* therefore* lack the kind of organizational leverage 

Senator Specter. Can they get themselves a union? 

Mr Vaughn. That is theoretically possible. As a practical 
matter, because of the fact that the minor leagues are by definition 
a stepping stone to either the major leagues* or unfortunately* a 
stepping stone back to private life* the likelihood that that will 
happen is not high. 

Senator Specter. What would their situation be if the antitrust 
laws did not exempt baseball? You are saying that the nature of 
their profession is such that they are not likely to be unionized or 
to have the benefits that have come to major leaguers because of 
the union and my question then is, well, what good would it do 
them if the antitrust laws did not apply to baseball? 

Mr. Vaughn. An individual minor league player or a class of 
minor league players would have the right to go into the court and 
to challenge the reasonableness of the minor league rules on mat- 
ters such as the reserve clause, on matters such as baseball's draft 
system. 

Senator Specter. Would that be realistic? 
Mr. Vaughn. It has occurred in other sports. 
Senator Specter. Minor league sports? 

Mr. Vaughn. Not necessarily minor league sports, but the law 
would cover them. 

Senator Specter, But is it realistic to finance that kind of litiga- 
tion? 

Mr. Vaughn. It may well be realistic to finance that kind of liti- 
gation. I certainly would not preclude that possibility, and it seems 
to me they at least should have the right of access to the courts 
that other citizens have. 

Senator Specter, If that is realistic* why isn't it realistic for 
them to form a union? 

Mr Vaughn. Primarily because of the transitory nature of their 
careers and the fact that at every stage a potential litigant sees a 
future in professional baseball and is not interested in wanting to 
offend the owners. 

Senator Specter. That situation is present on the antitrust law 
side. If they were exempt from court, they would encounter the 
same problems. 

Mr. Moflett, what other aspects of the public welfare would he 
served if baseball were not privileged with the antitrust exemp- 
tion? 

Mr. Moffett. We recently had an experience, Senator, where the 
owners passed an internal rule which limited the amount of 
moneys that could be expended by each one of the clubs* as far as 
salaries and other expenses are concerned. It is our advice that 
clearly if this rule were enacted, and baseball were not exempt 
from the antitrust laws* the owners certainly could not have done 
this. 

Senator Specter. Any other areas? 

% 
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Mr, Moffktt, Wu have filed a grievance along these lines and we 
are hoping to win this grievance. 

Senator Specter. Is there any other area where you think the 
public interest would be served by striking out the exemption for 
baseball? 

Mr. Moppett. J just think that it is unfair, that baseball players 
should be singled out differently than any other employees in the 
whole United States as being exempt from the antitrust laws. 

Senator Specter. I understand your conclusion that it is unfair 
and it may well be. But what I am looking for are some conse- 
quences that are adverse to public policy which flow from base- 
ball's exemption and would provide some impetus for change 

Mr Moffett, The owners can engage in any kind of price fixing. 
They can do any kind of rulemaking. They can do anything at all* 

Senator Specter, Do they? 

Mr, Moffett, As far as the restraint of trade. To my knowledge 
there have been situations where certain people have not been 
granted franchises. There have been situations w,here people could 
not move clubs from one place to another and other such things as 



Senator Specter, I interrupted you* Mr, Moffett, but I wanted to 
^et your reasons. You may proceed, 

Mr, Moffett, While it is true that the major leagues have made 
economic gains in recent years, it is also true that these gains have 
come over the continuous vigorous opposition of the owners. These 
gains are only as secure as the next owner attack at the time of 
contract expiration. Indeed, most players or amateurs of the minor 
leagues are subject to a unilaterally imposed draft and reserve 
system with no union to protect them. 

There is no reason that baseball players and the public should 
not have the same antitrust protection enjoyed by all other citizens 
but until those rights are protected, the owners will continue to 
take advantage of the situation. Labor relations in the industry 
will continue to be chaotic. Neither the equal protection of the laws 
nor the public interest in competition will be served, 

/ am pleased to state that Congressman Seiberling is introducing 
the Sports Competition Act of 1982 which would repeal baseball's 
exemption by defining interstate commerce to include all profes- 
sional sports, including baseball. 

While baseball is the only industry and certainly the only profes- 
sional sport whose owners errjoy a blanket exemption from the 
antitrust laws, there have been a number of special provisions 
exempting certain activities from these laws. In the last 2 years, 
numerous bills have been introduced to restrict the movement of 
sports franchises, allow for revenue sharing and for other purposes 
through the device of exempting the leagues from the antitrust 
laws. 

Current law does not prohibit professional sports teams and 
leagues from regulating themselves in a reasonable manner con- 
sistent with the antitrust laws. The rule of reason, to which profes- 
sional sports teams and leagues are subject* takes into account the 
special characteristics of each industry and allows practices which 
are commercially reasonable and not anticompetitive in the con- 
text of that industry. The cases cited in our statement demonstrate 
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that the iawa are flexible enough in their application to accommo- 
date the special circumstances of the sports industry. 

Retreat from the protection of the fundamental national econom- 
ic policies favoring competition which are found in antitrust laws* 
even in nominaljy narrow areas* should not be lightly undertaken. 
The result of using special purpose exemptions from the antitrust 
laws would be to create a mantel of protection filled with holes. 
Rules drafted by the owners pursuant to the exclusions would in- 
evitably affect more than the intended area. For example* if Feder- 
al rules to protect student athletes might also restrict negotiations 
or fix prices. Indeed, under the guise of carrying out the purpose 
for which the exemption was created* the law might be used to 
shelter activity totally outside the intended scope of the rule. Such 
exemptions would be difficult. to police and would lead to confusion 
and uncertainty. 

Our second concern with respect to the use of special purpose 
antitrust exemptions is that, within the scope of such an exemp- 
tioni the owners actions are completely removed from external 
scrutiny. Senator Specter has properly pointed out that permitting 
rules which encourage a student athlete to complete his education 
will restrict the athlete s right to seek and obtain employment with 
an employer of his choice, a right which other citizens enjoy ar.d 
value very highly. Application of the rule of reason under the anti- 
trust laws helps to insure a balance between those competing inter- 
ests and provides a mechanism whereby that balance may be re- 
viewed. By contrast, an exemption from the antitrust laws for an 
owners' draft needs no elective check on the owner's activities. 

Finally, eviceration of the antitrust laws should not be undertak- 
en unless it is clear there are no alternative means to accymplish 
the desired result. There would appear to be a number of alterna- 
tive methods to encourage athletes to complete their education: De- 
layed or contingent contracts, presigning or postretirement scholar- 
ships, tuition assistance during the off season- career counseling, 
and job placement services for players and prospective players, spe- 
cial extension courses provided by the league and scheduled around 
or during the season, to name a few. Some of these programs exist 
now in primitive form. Others await only the action or approval of 
the owners. We would respectfully submit that there are alterna- 
tives to advance the objective of S. 610 and, therefore, the use of an 
antitrust exemption is unwarranted. 

Operating under their exemption from the antitrust laws, the 
baseball owners developed a system which regulates the acquisition 
of amateur players, A review of the owners' system may be useful 
to demonstrate some of the dangers in pursuing the objectives of S. 
610 through manipulation of the antitrust laws. 

Under the owners' system, a player may be drafted only by a 
single professional club. The club which drafts the player is given 
the exclusive right to negotiate with and sign the player, if the 
player wants to play but is either dissatisfied with the club which 
has drafted him or is unhappy with the contract offered, he is 
stuck. No other baseball club is permitted to sign, negotiate with, 
or otherwise discuss potential employment with the draftee, The 
player's only choice is to refuse to play and to wait until the next 
draft* 6 months later. The player can take a chance that a new 
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team might choose him but the players choice under baseball's 
draft system aiv to sign with the team which owns the rights to 
him or give up a career in professional baseball As one might 
expect, the economic leverage, unless you are John Elway and play 
two sports, is almost all one sided. 

The owners' system contains elaborate rules which nominally en- 
courage athletes to continue their education- However, the practi- 
cal effect of these rules, which are summarized in our statement, is 
that, while the baseball rules may appear to offer restrictions to 
encourage athletes to finish school, it is clear that because of the 
numerous exceptions they do not do so + The net result is that no 
one's interests are protected adequately by the draft system except 
the owners', and they are protected only from competing with each 
other. 

The players association believes, based on its experience, that 
exempting from the antitrust faws rules to encourage amateur 
players to complete their education will not insure a proper balanc- 
ing of the competing interests involved. Indeed, such an exemption 
will virtually insure that the owners adopt the most self-serving 
rule and will remove any necessity for the owners to justify the 
reasonableness of the rule. 

In a larger sense, the players association believes that the activi- 
ties of baseball and of all professional sports should be subject to 
the antitrust laws. Those laws offer a suHiciently flexible standard 
of reasonableness to accommodate the special circumstances of pro- 
fessional sports. Those circumstances do not justify exempting the 
professional sports industry from coverage of the same laws by 
which the rest of the society is governed, either on a blanket basis, 
such as the baseball owners enjoy, or for limited purposes such as 
those set forth in S- 610. 

While the objective of S + 610 is laudable, the association believes 
that the mechanism put forward to achieve it would be, for the rea- 
sons discussed, a move both philosophically and practically in the 
wrong dinnrtion. 

Thank you for the opportunity to present our views. 

Senator Specter I note you are born in Lykens, Pa + Where is 
that? 

Mr. Moffett. It is 30 miles northeast of Harrisburg, 

Senator Specter. Size? 

Mr. Moffett. Two thousand five hundred. 

Senator Specter, I know most of the towns in Pennsylvania but I 
do not know Lykens. 
It is a special pleasure to have you. 
Mr, Moffett- It is a pleasure to be here. 
[Prepared statement of Kenneth E. Moffett follows:] 



Mi\ Chairman- Members of the Committee: 

My name is Kenneth E. Moffett. [ am the Executive Director of the Major League 
Baseball Players Association- The Association is the exclusive collective bargaining + 
representative for all major league baseball players. As the Association's Executive 
Director, [ am its chief administrative officer and chief negotiator. 

Prior to becoming Director of the Players Association on January 1 of this year, I 
served for 21 years with the Federal Mediation and Conciliation Service in a 
number of positions* including Director* Deputy Director* Director of Mediation 
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Service^ and NaUonti) Re presen! alive. While with the Service, I mediated a large 
number of significant labor disputes. 

I wish to thank the Co mm it lev for the opportunity to appear today to present the 
views oF the PlaVers Association concerning S. tiHK the Collegiate Student-Athlete 
Protection Act of and to attempt to place in perspective from the Assertion's 
point of view the use of an exemption from the antitrust laws to achieve the policy 
objectives of S, 610, 

The Association commends Senator Specter for his interest in encouraging stu- 
dent athletes to complete their formal education. The importance of that objective is 
underscored by the very high percentage of athletes in alf sports whose professional 
careers never develop to the point of providing them with stable employment or 
whose careers are ended prematurely by injury. 

The Association appreciates the Committers recognition that professional sports 
is a big business, with significant impact on interstate commerce, and commends 
Senator Specter's firm and consistent position that Congress should not enact laws 
which provide blanket exemptions from the antitrust laws for the professional 
sports industry. The Association was pleaded to testify in September of \i}H2 m sup- 
port of Senator Specter's bill on franchise relocation. S. 2K11, which rejected such a 
position. Finally, we thank the Senator for his interest in thoroughly exploring at 
these hearings all of the issues surrounding the special purpose grant of antitrust 
immunity to the sports industry proposd by S< tilO. 

As commendable as is the objective of & 610. the use of an antit r;Ki exemption to 
accomplish its purpose would represent a move in the wrong direct tun and would 
present significant potential for abuse^ The Association must therefore opposed that 
portion of S 6W. 

Our concern is not merely acadamic. Professional baseball is, as you know, the 
only major industry exempt from the antitrust laws. The Players Association has 
had abundant opportunity to observe the operation of team owners and leagues 
under that exemption, including baseball's draft system for college and pre*colloge 
players. Our experience may be useful to the Committee in its deliberations. 

My testimony is divided into three sections: first, a brief summary of the status 
and history of baseball's blanket exemption from the antitrust laws: second, a dis- 
cussion of the policy reasons why the Association believes that creation of special 
purpose, limited scope exemptions from the antitrust laws are undesirable: and. 
third, a description and analysis of the owners' rules for dealing with amateur play- 
ers under baseball's existing antitrust exemption. 

I. BASEBALL OWNERS* ANTITRUST EXEMPTION 

Professional baseball remains the only industry in this country which is both free 
from government regulation and free to engage in contracts combinations, and con- 
spiracies in restraint of trade. Not surprisingly, the legal monopoly enjoyed by pro- 
fessional baseball has worked to the advantage of only one group— the owners of 
professional baseball teams. The exemption has worked to the clear disadvantage of 
everyone else: cities seeking to retain or secure franchises, fans, dissenting owners, 
the public in general, and, of course, the players: amaitur players, minor league 
players and major league players. 

It is the position of the Association that Congress should move promptly to elimi- 
nate baseball's exemption from the antitrust laws. 1 

Historical txivkgrttund 

A brief summary of the historical background of baseball s antitrust exemption 
may help to place my subsequent testimony in context. 

In Federal Baseball Club v, Xatwnat League* the Supreme Court held that the 
business of professional baseball was outside the scope of the Federal antitrust laws. 
In liVtf, in Tvolittm v, Veu* Yark Yankees' 1 the court reaffirmed its decision in Feder- 
al Baseball suggesting that the "'remedy 1 ' for its decision was to be found with the 
Congress, if at all. However, in llKifi, in Radovich v. National Football League* the 



1 1 endorse but will not attempt ht?re to restate the testimony of Marvin Miller, former Execu- 
tive Director of the Association, in support of the proposition that baseball* antitrust exemption 
should be eliminated. I would refer tne members of the Subcommittee, however, to his testimo- 
ny in before the House Sekct Committee On Professional Sports and his testimony before 
tjie Monopolies and Commercial Law Subcommittee of the House- Judiciary Committee in Febru- 
ary, 19H2. 

a ;Mil US. S56 il^ti. 
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Supreme Court relumed Ut extend baseball's antitrust exemption to football, and spe* 
cifiealiy noted that if it were to consider the question of baseball's antitrust exemp- 
tion for the first Umi» t it would hold baseball subject to the antitrust laws. Again, 
the Court noted the failure of the Congress to enact legislation overturning Federal 
BatiebQ I I. 

The question of baseball's antitrust exemption last reached the Supreme Court in 
Ftotxt v. Ktth*i* 407 U.S. i\\\T2i. The Court was unanimous in its opinion that 
baseball should never have i^eeh granted an exemption from ihe antitrust laws, Jus* 
tice Blackmun's minority opinion noted that professional baseball is a business, that 
it is engaged in the interstate commerce- and that baseball's exemption is an "ex* 
ception" and an "anomaly* 1 . 

Nevertheless, the Court in the Fliwd cast* declined to correct this anomaly and 
aberration, again relying on the failure of Congress to enact remedial legislation in 
the face of the Court's* Concededly erroneous prior decisions in Fmtvrat Basehalf and 
7Ws + on. The Court noted that the "illojnc" of its position can only be remedied by 
the Congress, Chief Justice Burger stated: - it is time the Congress acted to 
solve this problem/' Flood v. Kuhrt, 407 U.S. *JaH, 2tfl> dfj?2i, Absent action by the 
Congress, what has been universally acknowledged to be bad law will remain the 
law of the land. 

Baseball's antitrust exemption was examined by the Congress in liHfi by the 
House Select Committee on Professional Sports <the Sisk Committees After full op- 
portunity to cunsider baseball's special antitrust status, the Committee reported: 

"Based upon the information available to it, the Committee has concluded that 
adequate justification does not exist for baseball's special exemption from the anti- 
trust laws and that its exemption should be removed in the context of overall sports 
antitrust reform." 

BaaehalFs antitrust exemption should be eliminated 

In its business dealing with third parties ie h g. all baseball players and municipal- 
ities desiring to secure or retain a franchise) organized professional baseball oper- 
ates as a classic cartel. And, because baseball is immune from antitrust attack, it 
does so openiy by a series of interlocking agreements which bind every professional 
baseball club to every other professional baseball club. Those agreements regulate 
almost every significant phase of each club's individual business operations. Each 
major league club is a party to the Major League Agreement, which defines the 
agreements and relationships by and between each major league club to every other 
major league club. Every minor league club is contractually bound to every other 
minor league club pursuant to the National Association Agreement, The Profession- 
al Baseball Agreement binds every major league club to every minor league club. 

Pursuant to these and other agreements and regulations, each professional base- 
ball club agrees to keep its "hand ofT t the ''property" leg. players, etcj of every 
other ciub m return for the other clubs' agreements to do the same. Thus, in those 
areas where baseball clubs would ordinarily be expected to compete with one an* 
other {for players. etcJ there are formal agreements not to compete. Markets are 
divided* prices and salaries are fixed* and free and open economie competition is ef 
fectively eliminated. 

Testimony before the various Congressional Subcommittees and before the Select 
Committee in IflTo shows that, with the exception of a single category of witness, 
the opinion is unanimous that baseball's antitrust exemption should be eliminated. 
The onlv witnesses favoring retention of the exemption have been the representa- 
tives of baseball s owners and the representatives of the owners of other profession- 
al sports teams, who hope one day to persuade the Congress to exempt the other 
professional team sports from the ambit of the Sherman and Ciayton Acts. 

Organized professional baseball traditionally has put forth various contentions in 
support of retaining its antitrust exemption. In arguing to retain their exemption* 
baseball s owners assert that because baseball developed pursuant to the Supreme 
Court's holdings in Federal Busebull and Toolson. it would now be unfair to apply 
the antitrust laws to baseball- This "reliance" theory amounts to arguing that once 
an error of law is made las concededly was made in Federal BasebaltU it should 
never be corrected, because someone has +< relied 11 upon X he incorrect pf^r decision 
in conducting his business, Whenever legislation is considered, someone can assert 
that he has "relied" on the prior state of affairs. Because the Supreme Court erred 
in 1^22. and refused to correct that error in lD-jtt and 1972, is ao reason for this 
Congress in to perpetuate this state of affairs. 

Baseball's owners further argued before the Select Committee that the antitrust 
exemption should not be eliminated because no identifiable group has been harmed, 
and because the collective bargaining relationship between the major league owners 
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and the Players Association mukes antitrust coverage superfluous and potentially 
destructive of the '"stability" or the bargaining relationship. Owners and their repre- 
sentatives have argued further that antitrust coverall would not be of benefit to 
major league players due to the labor exemption, 

1 must take strong exception to those contentions All players have been harmed 
by baseball's exemption^ The economic freedom of players covered by baseball's 
draft is severely and unnecessarily restricted. Most professional baseball players are 
in the minor leagues and lack any collective bargaining representation, 

Let me describe briefly the situation which confronts an individual who wonts to 
play professional baseball. First the player will be "drafted'*, a process by which the 
owners agree thut a single club will have the exclusive right to negotiate and sign 
the player anci no other professional team will conduct any discussion with him 
with regard to potential employment, I will return to discuss the draft in more 
detail, since it bears directly on the issue of educational incentives for amateur ath* 
letes which is addressed bv (110. 

Once a player enters into a contract* he is "reserved*' by the club which has 
signed him lor any other club to which his contract may be sold or traded). Unless 
the club subsequently determines that he lacks sufficient ability and releases— that 
ia, discharges— him, or unless he is one or the few players who are talented enough 
and fortunate enough to achieve six years of professional service* he may not seek 
employment as a professional baseball player* even after the expiration of all of his 
contractual commitments* with any other professional baseball team anywhere in 
the United States* Canada, Latin America, or Japan, His only alternative is to cease 
to pluy professional baseball 

Major leaKue players have also been severely disadvantaged by baseballs anti- 
trust exemption. Due entirely to the antitrust exemption* baseball was the last of 
the four major professional team sports to achieve even limited relief from the per- 
petuat reserve system in the form of free agency. Because of the exemption, baseball 
players have never had competing leagues to establish a market price for their serv- 
ices. Nor do players have the right to sue to end the clubs* price fixing with respect 
to salaries. The measure of how effective the owners price-fixing agreements were 
can be seen in the six-fold increase in salaries from 1976 uhe last full season before 
the limited free agency secured in the 197fi Basic Agreement took effect) and 1982. 
In llWi the mean major league saJary was approximately £44*500. Last year it 
reached approximately $251*500. 

On/y the Players Association stands between the benefits and protections players 
now enjoy and a return to the pre-lfl7<> era. While the Players Association* which 
represents major league players, is a strong union and has achieved many impor- 
tant advances for its members, that is not a basis upon which to base a public policy 
of denying the benefits of the antitrust laws to baseball players. Collective bargain- 
ing agreements are not permanent. Circumstances change* and one canaot conclude 
that because the Players Association has held its own in collective bargaining the 
last several years* it will always do so. The protection of the antitrust laws should 
be available to baseball players, as that protection is to all other Americans, 

Baseball players are entitled under law to organize and bargain collectively, but 
that right is not one that i s or should be given to the exclusion of other statutory 
protections. It is specious to argue that because major league players are currently 
represented by the Players Association, all players or potential players should be 
denied the protection of the antitrust laws. Baseball's owners should comply with 
the public policy of this nation* as set forth in both the antitrust laws and the labor 
laws* just like everyone else. 

Before the Select Committee in 1976, the Commissioner of Baseball testified to the 
good* stable labor relations present in baseball* in support of baseballs twin argu- 
ments that il) the collective bargaining system was working well and thus no 
change in baseballs antitrust status was warranted* and <2) that eliminating base- 
balls s exemption might somehow interfere with the collective bargaining process. 
My predecessor Marvin Miller, expressed a contrary view, to which I adhere today. 
Following the Commissioner's testimony, there was a major confrontation when the 
J9?6 Basic Agreement expired (after the end of the 1979 season). A strike was avoid- 
ed in the Spring of 1980, on the eve of the strike deadline* by an agreement postpon- 
ing the reserve system issues until/1983. In 1981 there was, as you know* a costly, 
bitter* fifty day strike. 

The truth >s, that in 1976 Labor relations were not good and had never been so. 
But for an arbitrator s interpretation of certain provisions of the standard player 
contractr no significant changes in baseball's reserve system would have been nego- 
tiated. The 1981 strike was precipitated by the owner's attempt to pit the free 
agency system. Because of the exemption* the owners in the 1981 negotiations acted 
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setnre in 111** knowledge that if they were able hi heat the Association they could 
eventualv reiTiipoM- whatrvt-r reslrietive system they chose, wiihuut danger that 
they would be tailed into court sirni asked to justify its ri-asnniihlenes?* 1 submit lhat 
if th^ baseball owners lacked antitrust exemption, it would have been much less 
likely to force this confrontation, or ,*iiiy future rofifrnntui Jims on this issue. Base- 
ball's antitrust immunity serves, in toy view, as an impediment to good fit it h collet- 
five bargaining 

It is correct that in certain cireuinManees the labor exemption may serve ;is a de- 
fense t« an antitrust action, The Havers Association is certainly prepared to IWo 
with that result. But if baseballs owners combine in areas other th;in these permit- 
ted bv u collective bargaining agreement reached *<s the result of good faith, ,irrcis- 
length bargaining, such actions should be required to pass muster under the anti- 
trust law, When dubs conspire to limit or fix the salary and otbtr terms and condi- 
tions that will be offered to free agents, the Players Association's remedy under the 
contract is to tile a grievance. The grievance is eventually heard by an arbitrator, 
who determines if the clubs have been acting in concert, in violation of the labor 
contract, and if so. what the appropriate remedy should be. No significant discovery 
is available in arbitration, and the arbitrator's remedies are relatively limited. 

Contract that potential avenue ol relief with tho^e available under the antitrust 
lows, in which any conspiring clubs would face the possibility of a >uit for injunctive 
relief, treble damages and attorneys' fees Ins well as the possibility of criminal 
charges", in a proceeding in which the full discovery under the Federal Rules of 
Civil Procedure* would be available before trial. 

Such collusion by clubs in violation of our labor agreement is not idle speculation. 
There is considerable evidence that in UJ^l the clubs conspired in violation of the 
BaMC Agreement, jn an attempt to limit the k-ngth of contracts, to force players to 
re sign, in most instances, with their former clubs, arid to prevent operation of a 
free markel for free agent players" services. A grievance against the owners' action 
is now pending 

More recently, the owners have secretly agreed among themselves to require all 
clubs to maintain a ratio of "assets ' to "liabilities ' of (H1/4U. Under the owners' 
rule, by far the largest "liability" is player contracts, but the rule is distorted to 
exclude the asset value of those contracts and otherwise undervalue the club's 
worth. Owners who do not comply witfi the rule are subject to severe sanc- 

tions, including removal of the club's officers and the effective placement of the club 
in receivership. The clear purpo>-e of the owners' rule is to place a cap on salaries 
and to punish owners who, for legitimate business reasons, would choose to invest 
more money to acquire better players. The owners' rule restrains trade and fixes 
prices, completely outside the collective bargaining process, in ways which would be 
prohibited in any other industry. The reluctant negotiations, the conspiracy to con- 
strain free agency ar*d the <>t»/Hi rule are all examples of why players should be 
protected by the antitrust Jaws. 

The department of Justice has consistently advocated the elimination of baseball's 
antitrust immunity. As Deputy Assistant Attorney General Lipsky to(d the House 
Subcommittee on Monopolies of the House Judiciary Committee on July 14 % li>Sl: 

'"[t has been the position of the Antitrust Division for some time that baseball's 
exemption is an anachronism and should be eliminated. " " * I know of no economic 
data or other persuasive justification for continuing to treat baseball differently 
from the other professional team sports, all of which are now clearly subject to the 
antitrust laws" 

The Players Association shares the view of the Department of Justice that the 
federal courts have sufficient flexibility m the context of a "rule of reason" anti- 
trust analysis to take into consideration any special circumstances that may be 
present in baseball, If baseball's owners cannot demonstrate the reasonableness of 
their actions, they should be required to conform with the public policy expressed by 
the antitrust laws. 

Finally, baseball's owners frequently argue that antitrust coverage is not needed 
because they act in the public interest. 1 submit that the contrary is true — that 
baseball's owners have acted only in their own selfish interest. But, in any event, it 
is not up to the owners to define the public interest. That responsibility lies with 
Congress, and Congress has determined that the antitrust laws further the public 
interest. 



While baseball is the only industry and certainly the only professional sport 
whose owners enjoy a blanket exemption from the antitrust laws, there have been a 
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numW of apodal provisions exempting cerluin activities of professional sports from 
those luws.* In the last two years, numerous bills have been introduced to allow 
leagues to restrict the movement of sports franchises, allow for "revenue sharing" 
and for. other purposes through ihe device of exempting the leagues from the anti- 
trust laws. 

Current law does not prohibit professional sports teams and leagues from regulat- 
ing themselves in a reasonable munner consistent with the antitrust laws. The "rule 
of reason", to which professional sports teams and leagues are subject, takes into 
account the special characteristics of each industry and allows practices which are 
commercially reasonable and not anti-competitive in the context of that industry, a 
For example, the Eighth Circuit in the Mackey case 7 noted that certain restraints 
on player movement might pass muster under the antitrust laws. And, indeed, rea- 
sanable league restrictions nave been upheld even in club relocation situations. 11 
Those cases demonstrate that the laws are flexible enough in their application to 
accommodate the special circumstances of the sports industry. 

Retreat from the protection of the fundamental national economic policies favor- 
ing competition which are found in antitrust laws, even in nominally narrow areas, 
should not be lightly undertaken. The result of using special- purpose exemptions 
from the antitrust Laws would be to create a mantle of protection filled with holes, 
Rules drafted by the owners pursuant to the exclusions would inevitably affect more 
than the intended area. For example, a set of rules to protect student athletes might 
also restrict negotiations or fix prices, Indeed, under the guise of carrying out the 
purpose far which the exemption was created, the law might be used to shelter ac- 
tivity totally outside the intended scope of the rule. Such exemptions would be diffi- 
cult to police and would Lead to confusion and uncertainty. In Light of the complica- 
tions which the exemption would produce, we do not believe that any af the wit- 
nesses have met the heavy burden of showing that a retreat from such an important 
national policy is warranted. 

Our second concern with respect to ihe use of special purpose antitrust exemp- 
tions is thatt within the scope of such an exemption* the owners' actions are com- 
pletely removed from external scrutiny. Senator Specter has properly pointed out 
that permitting rules which encourage a student athlete to complete his education 
las in S. 610J will restrict the athlete's right to seek and obtain employment with an 
employer of his choice, located in a city in which he desires to live, and at the time 
of his choice — a right which other citizens enjoy and value very highly. Application 
of the 'rule of reason'* under the antitrust laws helps to ensure a balance between 
those con r x?ting interests and provides a mechanism whereby that balance may be 
reviewed, .ly contrast, an exemption from the antitrust laws for an owners' draft 
leaves no effective check on the owners' activities. 

Finally, evisceration of the antitrust laws should not be undertaken unless it is 
clear that there are no alternative means to accomplish the desired result. Where, 
as heret the objective of legislation is to encourage athletes to complete their educa- 
tion, there would appear to be a number of alternative methods which would be 
useful: delayed or contingent contracts, pre*signiag or post -retirement scholarships, 
tuition assistance during the offseason, career counseling and job placement serv- 
ices for players and prospective players, special extension courses provided by the 
leagues and scheduled around or during the season, to name a few. Some of these 
programs exist now in primitive farm. Others await only the action or approval of 
the owners. Some or all of these programs can be of assistance in encouraging ath- 
letes to finish their education. We would respectfully submit that there are alterna- 
tives to advance the objective of S 610 and. therefore, the use of an antitrust ex- 
emption is unwarranted. 

In short, use of special purpose exemptions from the antitrust laws as a means of 
encouraging completion of education may not produce the desired result and, 
indeedt may result in abuse by the owners and uncertainty on the part of both the 
industry and the public. 

III. TUB BASEBALL OWNERS* AMATEUR DRAFT SYSTEM 

Operating under their ex' nption from the antitrust laws, the baseball owners de- 
veloped a system which reflates the acquisition of amateur players. A review of 



6 See. 15 U.S.C SS 1291-1295 (league sates of sponsored telecasting rights and the NFL-AFL 
merger L 

•See, e.g. Smiih v. Prv Foot batt League. 593 F 3d 1173 (DC Cir. 1978) and cases cited therein, 
' Mackey v T NFL 534 F, 2d 606 {8th Cir 1976). cert, denied, 434 U,S, SOt 11977), 
* See San Francisco Seate Lt& v. NHL. 379 F Supp. 966 (CD CaL 19^j. 




\\w (iwricrs' syMt-m may hi- u*Hul to d<*Tii(irudr:iti' sarin- of tru* d;imfrj> in pursuing 
thr ohjectivr* of S tiUHhruugh miinipuliUiun of thr imtiirus* laws. 

Prior to HMm, professional hiwehntl clubs rnmpeU'd with each other hit* qu;ihty 
umaU'ur pluwrs. O u b* hid againM wicli othrr, lop prospecU frequently rivrnyd 
>uhslumml *itfnhi£ bonuses ndvantiigeous conlnieU. scholarships and uther cmisid* 
ion*. t . ■ , ... , 

Under thr uwnei> svMt-m. a playrf rn;ry tV dmlted by only :i smtfk pinU-ssnmiil 
club. The dub which drafts the ptaytT u uiwn Hit- pxclu^ivi' ritfht to ni^miati' with 
and stiixn the plaver U" thr plaver warns Uj play but \* rithrr dissiUislird with the 
club which h;is drnftrd him, or '\a unhappy wilh th*' cnntraci utlerod, he is sluek— no 
other bust-ball club is permitted to si^n. ne^uimU' with or otherwise discuss poten- 
tial employment with the dndtee, Thr players only choice i* tu relume to play and 
tu wait until the next draft, months later, Thr player can take a chance that a 
new lenm mi>;ht choose him and offer him a more attractive packose. The players 
choice under basebidls draft ^vstern are to sinn with the team which owns thr 
rights to him or to tfivr up a carrrr in professional ba^ball, As one mfy;ht expect, 
the economic leverage— unless you're John El way and play two sports— U almost all 
one-sided ... 

The owners' system contains elaborate roles which nominally encourage at ale tea 
to continue their education. However, the practical effect of those rules which are 
summarized in our statement, while the baseball rules may appear to offer restric- 
tions to encourage athletes tu finish school, it is clear that because of the numerous 
exceptions thev do not do so. The net result is that no one s interest* iire protected 
adequately by the draft system except the owners', and they are "protected only 
from competing with each other. lt . 

In conclusion, the Players Association believes, based on its experience, that 
exempting from the antitrust laws rules to encourage umateur players to complete 
their education will not ensure a proper balancing of the competing interests in- 
volved Indeed, such an exemption will virtually ensure that the owners adopt the 
most self-serving rule and will remove any necessity for the owners to justify the 
reasonableness of the rule. , r 1( 

In a larger sense, the Players Association believes that the activities ot baseball 
and of all professional sports should be subjeet to the antitrust laws. Those laws 
o^er a sufficient^ flexible standard of reasonableness to accomodate the special cir- 
cumstances of professional sports. Those circumstances do not justify exempting the 
professional sports industrv from coverage of the same laws by which the rest o I the 
societv is governed, sither'on a blanket basis, such as the baseball owners enjoy, or 
for limited purposes such as those set forth in S, f>Uh 

While the objective of S, (ill) is laudable- the Association believes that the mecha- 
nism put forward to achieve it would be, for the reasons discussed, a move, both 
philosophically and practically, in the wrong direction. 

Senator Specter. I would like to call our final witness, Mr. Rich- 
ard Dull, director of athletics of the University of Maryland. 

Mr. Dull, we very much appreciate your being here. Chairman 
Thurmond regrets he is not able to be here- He has other commit- 
ments and as President pro tern of the Senate he has ti.e obligation 
to open the Senate which I think he is about to do and his other 
commitments require that he absent himself. 

But we do welcome you here. 

I note that you graduated from Bicklersville High in Pennsylva- 
nia and were Pennsylvania's high champion of the Javelin in 1%1 
and Pennsylvania State Jaycee champion in 1963 which is quite a 
record and quite an achievement 

We note that and look forward to your testimony. 

STATEMENT OF RICHARD M, DULL, ATHLETIC DIRECTOR, 
UNIVERSITY OF MARYLAND 

Mr. Dull. Thank you. , 
I would like to extend my personal and professional appreciation 
to the committee for the opportunity to appear. 
I have a brief review of my statement. 
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Senator Specter. Your full statement will be made a part of the 
record, Director Dull, and we look forward to your summary. 

Mr. Dull. The University of Maryland is one of the Nation's 
largest universities which has for many years sponsored a compre- 
hensive intercollegiate athletic program, embracing 18 sports, gov- 
erned by the NCAA. It is an educational institution whose students 
historically have been impacted by professional sports franchises 
contracting young men to forgo their educational objectives and 
limit their energies to professional participation in athletics. Be- 
cause of my concern for this practice, I stand in support of the ob- 
jectives and purposes of S. tilO. 

The signing of Herschel Walker is an occurrence that has wide- 
spread ramifications beyond its specific application to Herschel 
Walker. It serves as the precedent, its extension controlled solely 
by the future whim ana disposition of professional owners, to 
prompt students who participate in the sport of football to depart 
prematurely from their college campus, just as has been the case, 
unfortunately, in the sports of basketball and baseball. 

In order to fully comprehend the significance of the Walker sign- 
ing, might I suggest we look at baseball and basketball as it has 
impacted the University of Maryland. 

As you are aware, the Spencer Haywood decision in 1971 estab- 
lished the precedent which presently allows the National Basket- 
ball Association to draft college athletes. This practice in the last 
several years at the University of Maryland has seen the departure 
of Brad Davis, presently playing with the Dallas Mavericks and 
Charles "Buck" Williams, NBA rookie of the year in 1982, now 
playing with the New Jersey Nets. 

In addition, Moses MaJone, after signing a letter of intent with 
the University of Maryland in 1974, stayed on our campus just 1 
day before joining a professional basketball team. 

ft is not my contention to you that any of these student athletes 
have suffered financially. None have yet to complete their degrees* 
however. 

In the case of baseball, however, the established practice is more 
alarming. In baseball, major baseball franchises require that sign- 
ers only be graduates of high school. In baseball at the University 
of Maryland, a sport which has experienced considerable success 
but not particularly noted for teams or players of national reputa- 
tion, professional baseball franchises in 20 years have signed 19 of 
our players prior to their eligibility being completed. Seventeen of 
these student athletes were juniors, one a sophomore- and one a 
freshman. Of the 19 players, only 7 have returned to Maryland to 
complete their degrees. 

Most of you have heard of Ron Swoboda of baseball fame who 
had a very successful professional career. Without embarrassing 
and invading the privacy of the other 18 young men, I can state to 
you that most played professional baseball in the minor leagues 
with continuing and ultimate anonymity. 

I stand in opposition to the present practice in both baseball and 
basketball, but the practice of oaseball is most unnerving to me. In 
basketball, a sport utilizing Just 5 players at a time, with squads 
less than 15 members, the premature departure of players from 
college generally affects only the superstars. 
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In baseball t however, where squad rosters are greater, and where 
baseball utilizes a vast network of farm teams and associated 
minor league teams, the practice affects not only the superstar but 
the average player as well. Bonuses to sign in baseball are meas- 
ured by the tens of thousands of dollars, not the hundreds of thou- 
sands of dollars as is the experience of basketball. 

I would suggest to you that if the Herschel Walker case becomes 
the rule, football will be like baseball We will have a sport utiliz- 
ing rosters in excess of 50 men, with another 50 who ultimately 
will have been cut or waived* with two leagues and 40 or more as- 
sorted teams bidding not only for the services of the superstar but 
for the average player as well. 

Premature departure from college in pursuit of professional con- 
tracts may be beneficial to the Herschel Walkers and the "Buck* 1 
Williams and the Moses Malones and Ron Swobodas over the 
world. 

My concern, however, is for that ^reat body of young students 
who, at a very impressionable age, will be the recipients of several 
thousands of dollars provided them as a bonus and will in turn sur- 
render their present and future aspirations educationally only to 
exhaust their financial resources and be left with nothing. 

The action of the USFL now threatens students at our college in- 
stitutions participating in their intercollegiate football, ultimately 
according them the same denial of educational advantage which 
has for so long marked the sports of baseball and basketball. 

The opponents of this legislation have seen fit to attack college 
athletics. Their arguments, many based on erroneous facts and 
reaching erroneous conclusions, are irrelevant and not germane to 
the issue at hand. 

The issue, in my humble opinion, is whether there is a substan- 
tial public interest in a policy to encourage student athletes to 
finish college before they avail themselves of professional opportu- 
nities in sport franchises. 

I suggest to you this policy is not only in the best interest of the 
young men at my institution, but at all institutions within the 
framework of the NCAA. The initiation of congressional action in 
this area is not only praiseworthy but, in my opinion, is required as 
well. 

Senator Specter. I thank you very much, Mr. Dull. 
Mr + DullJust a few questions. 

Isn't the NCAA rule which would eliminate a collegian's eligibil- 
ity for even negotiating with a pro team a somewhat unreasonable 
one? 

Mr. Dull. In my opinion, I do not believe that one should have 
rules that they cannot enforce. The NCAA has a number of such 
rules and I would put the agentry rule in that category. Unless you 
are following the student athletes everywhere they go, I do not 
think we can find out when and where they are negotiating profes- 
sional contracts. So, I think a more flexible rule would be in order. 

Senator Specter. Aside from the issue of enforceability, isn't it 
tough to rule out a player's eligibility simply because he enters 
into some preliminary negotiation? There has been a suggestion in 
the Herschel Walker case, for example, that had he not been fore- 
closed from returning to Georgia* because he had entered into some 
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preliminary negotiation, he might not have made the deal with the 
Generals, 

Mr, Dull, I find it a severe rule, I think that was the case of 
Herschel Walker, that in the event he had wished to stay at Geor- 
gia, he probably would have been rendered ineligible by the NCAA, 
In my opinion it is a bad rule. 



Senator Specter, Director Dull, what do you think of the idea of 
a requirement which would make the colleges extend 4-year com- 
mitments to their athletes rather than the present year-to-year 
system? 

Mr, Dull, I would support it. When I went to undergraduate 
school, they had such a rule* that your scholarship was for a 4-year 
period of time. 

Senator Specter, Does the University of Maryland have that 
rule? 

Mr, Dull. We have that rule. We have found that for several 

reasons 

Senator Specter, A 4-year rule? 

Mr, Dull, No; a 1-year rule under the NCAA, Our practice is 
that when a young man signs with us, his scholarship is not re- 
voked or rescinded for other than disciplinary reasons. 

Senator Specter, So, the practical effect is to maintain a 4-year 
rule? 

Mr, Dull, That is correct, A revolving door practice in the long 
run is not likely to benefit an institution* It becomes public and 
certainly is not going to help your recruiting in the future. 

Senator Specter, Do you have an opinion about the bills intro- 
duced by certain legislators around the country that would recog- 
nize the de facto professionalism of college star athletes and make 
them university employees, providing at the same time they not be 
viewed as professionals but as students who are on teams who have 
some benefits, some minimum wage and that sort of consideration? 

Mr. Dull. I would be opposed to those bills. There are, in fact, at 
this time a minimum wage consisting of room, board, tuition, 
books, and fees, I find that universities' athletic programs, in fact, 
are not businesses. They need to realize a profit in order to contin- 
ue their activities. But the profit motive is not the reason that we 
exist. 

Senator Specter, Director Dull, Mr, Bobby Knight, Indiana Uni- 
versity's basketball coach, is reported to have stated that each 
school in the NCAA should only be able to give out the same 
number of scholarships as the number of seniors that had gradu- 
ated from their programs and received their degrees the previous 
year. 

What would your reaction to such a tight rule De, to encou^e 
universities to encourage students to complete their education? 

Mr, Dull, I think that is incumbent upon us, I would support 
that and I think most universities in the Nation would. 

Senator Specter, Director Dull, thank you very much for being 
here. 



4-YEAR RULE 




173 



Without obection* I am going to have marked as an exhibit and 
introduced into the record an article by Mickley CioffVs Sports 
Line, "Specter Bill Good for Pros* College/' 

[The article referred to and prepared statement of Richard Mi- 
chael Dull follow:]. 



The behind.the-scenes wheeling and dealing which brought football star Herschel 
Walker from the college campus to the professional ranks certainly created a rift 
between the collegiate coaches and the United States Football League. 

While some or the strong talk against the new league has quieted down, measures 
are being considered to help alleviate the problem areas. 

Sen, Arten Specter* R.Pa,» has sponsored a bill to grant a limited antitrust ex* 
emption allowing professional leagues to adopt rules against the signing of under- 
classmen without the threat or being sued by the player. Passage of the bill would 
be beneficial to all involved. 

Although the USFL said it was concerned about the possibility or facing a lawsuit 
from Walker if it didn't sign him* the league also knew it needed Walkers name to 
sell tickets. Instead or adhering to its own rule against signing underclassmen* the 
USFL flip-flopped on the issue and brought the Heismann Trophy winner into rold. 
{As it turned out this is only one instance of the "rule as you go policy adopted by 
the USFL A 

Two of college football's most respected coaches* Bo Schembechler of Michigan 
and Joe Patemo of Penn State* are the biggest boosters of Specter's bill. 

' IT we allow the signing or undergraduates, we are opening the door to unscrupu- 
lous agents" Schembechier said. For every Herschel walker, there will be twice as 
many— no, five times as many— who will go and will be unsuccessful. You can ask 
any of the pros; an undergraduate player is not physically* mentally or emotionally 
reacjy to go into pro football." 

Patemo elaborated on Schembechler's claim. 

"Our concern is with he 19- or 20-year-old who is thrown into the open market 
He is made to feel he is better than he is* and he gives up his college education. 

"It s a two-way street Herschel Walker is worth a couple of million dollars be- 
cause college football enabled him to develop his skills/' 

The College Football Association also endorsed the Specter bill. A statement from 
the CPA says the association "may be in favor of even sttonger measures 1 ' than 
what is included in the bill 

The entire matter is not clear-cut agreement* however. 

NCAA President John L. Toner has said that " the present number of student-ath- 
letes who are tempted to sign (professional contracts) prematurely does not warrant 
the adoption of a national policy to prevent an individual from having that choice." 

We think it does. 



Mr. Chairman, members of the subcommittee* my name is Richard Michael Dull 
and I am the Director or Athletics at the University of Maryland* College Park 
campus. Maryland, as one of the nation's largest and most outstanding universities* 
sponsors a major intercollegiate athletic program under the auspices of the National 
Collegiate Athletic Association. It is an educational institution whose students have 
historically been impacted by professional sports franchises offering professional 
contracts to members of our student body either before their college athletic eligibil- 
ity has been exhausted or before five years has elapsed since the original matricula- 
tion of the student Because of my concern* I stand in support or the intent pro- 
poses* and ultimate enactment into law of S, 610. 

The signing of Herschel Walker by the USFL prior to the exhaustion of his athlet- 
ic eligibility is a matter of grave concern to educational officials throughout the 
United States. I share this concern in my capacity as Director of Athletics at the 
University of Maryland. This occurrence has widespread ramifications beyond its 
specific application to Herschel Walker* and will now prompt those students who 
participate in the sport of football to depart prematurely from this college campus 
just as has been the case in the sports or basketball and baseball 

Allow me to recite the experience of my institution with respect to basketball and 
baseball throughout the most recent score of years. As you are aware* the Spencer 
Haywood Decision in 1971 established the precedent which presently allows the Na- 
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tional tbutketUiLI AaHocititiori to draft college athletes with remaining athletic eligi- 
bility. This jjrtu'tia' hi ihe Uwt several years at my institution has seen the depar- 
ture of B*ad Davis, prwtitly pltiying with the Dallas Mavericks and Charles 
''Buck 1 * Williams- NBA Rookie of the Year in 19K2. now playing with the New 
Jersey Nets. In addition. Moses Malone after signing a Letter of latent with the 
^University of Maryland in 11)74, stayed on our campus just one day before joining a 
professional basketball team. It is not my contention to you that any of these stu- 
dent»athletes have suffered financially. None, however, have yet completed their 
degrees. 

In the sport of baseball, the major baseball franchises require only that the sign- 
ers be graduates of high school. In baseball at oar institution, a sport which has 
experienced considerable success but not particularly noted for teams of a national 
reputation, professional baseball franchises in twenty years have signed nineteen of 
our players prior to their athletic eligibility being completed, Seventeen of these stu- 
dent-athletes were juniors, one a sophomore and one a freshman. Of the nineteen 
players, only seven have returned to Maryland to complete their degree program. 
You have no doubt heard of Hon Swoboda of baseball fame, who had a very success- 
ful professional career. Without embarrassing and invading the privacy of the other 
eighteen young men, I Can state to you, however, that most played professional 
baseball in the minor leagues with continuing and ultimate anonymity. Maryland is 
just one of hundreds of collegiate institutions which play baseball in this nation, I 
would suggest to you that there are thousands of men in this nation, who over the 
years, have suffered a similar experience as our own players. 

With the number of football franchises presently existing in our nation utilizing 
playing squads of approximately fifty men, imagine the impact that the Walker case 
can have on college students who also participate in football. 

Premature departure from college in pursuit of professional contracts may be 
beneficia, to the Herschel Walkers and the Buck Williams and the Moses Malones 
and the Ron Swobodas of the world. These multi-millionaires are the exceptions, 
however. My concern, however, is for that great body of young students and sports- 
men, who at an impressionable age were the recipients of several thousand dollars, 
provided them as a bonus, and in return surrender their present and future asptra* 
lions educationally, only to exhaust their financial resources and be left with noth- 
ing. The action of the USFL now threatens students at our college institutions^ par- 
ticipating in intercollegiate football, ultimately according them the same denial of 
educational advantage which has for so long marked the sports of baseball and bas- 
ketball. 

For years, a "gentlemen's agreement** existed between the National Football 
League and the NCAA member institutions. This agreement remains in effect with 
the NFL today and was honored in the early days of the American Football League, 
This agreement was honored during the hrief existence of the World Football 
League, Unfortunately, this agreement was cast aside and declared null and void by 
the USFL prior to the completion of the league's first game. 1 regard ,this as a tragic 
state of affairs for all young men in America, participating in major college football 
who do not possess the abilities of a Herschel Walker. 

Testimony before this committee previously, relating to this matter, have made 
claims that simply are erroneous. The absence of a few football players does not 
dilute the television revenues available to member institutions. The loss of a super- 
star in the sport of football which utilizes 95 football scholarship athletes to play the 
game does not assure a losing season, a missed bowl appearance, less money for the 
school or maybe the coach's job. The University of Georgia will. continue to have 
winning seasons, play in major bowls, e^d earn money through the sport of football. 
Likewise. I am certain and confident the employment of Coach Vince Dooley is not 
in jeopardy. 

The argument has been advanced that the' NFL has ignored the Haywood Deci- 
sion and that NFJi lawyers have made no effort to comply with the mandate of the 
Haywood Decision, I would suggest that any reading of the Haywood Decision 
should be more narrowly construed. It applies to the sport of basketball and its legal 
holding should not, and has not been,, extended by any court to the sport of football. 
I would suggest to you that the NFL does not stand above the law of the land. Its 
position, is in fact consistent with the jurisprudence of our nation. It is likewise er- 
roneous to suggest that Herschel Walker needed to leave college prematurely be- 
cause he waJ destitute and without means to continue as a student. After all, he-* 
was the recipient of a full scholarship. 

Prior testimony has justified the USFL action and the Herschel Walker decision 
by attacking the NCAA and ita member institutions^ They would suggest that inter- 
collegiate athletics has no relationship to the educational process and is nothing 
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more than un other form of American business Not only Jo I take exception with 
this statement* but I would suggest to you that this is totally irrelevant to the issue 
at hand. But for the record, college athletics does not exist simply to realize a profit 
Like any cause, regardless of its philanthropic purpose, its continued survival re- 
quires sufficient revenue to pay its bills. Every entity in American society, particu- 
larly the American household, exists under the same conditions, The issue, in my 
humble opinion, is whether there is a substantial public interest in a policy to en- 
courage student-athletes to finish college before they avail themselves of employ- 
ment opportunities mth professional sports franchises. I suggest that such a policy 
is in the best interest of the young men and women at my institution* and at all 
institutions within the framework of the NCAA. The initiation of congressional 
action in this area in not only praise-worthy but is required as well. 

Finally, it has been suggested by opponents 1 of this bill that NCAA member insti- 
tutions have not adequately educated young men who now play professional foot- 
ball. Statistics are cited that only 60 percent of the players in the National Football 
League did not receive their undergraduate degrees. Although I cannot state to you 
the accuracy of this information* I readily agree that all of us in intercollegiate ath- 
letics have had failings in the past. I concur that we need greater affirmative action 
in this area for the future, ihe opponents of S. 610, however, in citing what they 
regard as and unsatisfactory record seem to indicate that the response to this prob- 
lem is to dilute the effectiveness of our efforts even further. En my opinion, legisla- 
tion needs to be passed to assist us inUcceeding, not legislation which would have 
to the effect of causing us to fail. S. 610 is not the total answer to the ills of intercol- 
legiate athletics* it is a step forward however to protect those non-Herschel Walker 
football types, who will leave school prematurely* sign meager bonuses with the new 
football League* only to play several years or be injured* and never again be accord- 
ed the opportunity or possibly have the financial means to complete their college 
eduations. Their success and welfare* and the welfare "f their families, require con- 
gressional notice, deliberation and action. 

Senator Specter, That concludes all of our scheduled witnesses 
and the hearing. 

On behalf of the Judiciary Committee* we thank you all for 
coming. 

[Whereupon, at 12:05 p.m., the committee recessed, to reconvene 
subject to the call of the Chair.] 
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APPENDIX 



ADDITIONAL SUBMISSIONS FOR THE RECORD 

Prepared Statement of Pete Rozelle, 
Commissioner, National Football League 



PROFESSIONAL FOOTBALL QUITE NAT* 
uraliy spawns tales of legendary heroes 
and historic garner some of which be- 
come larger than life as they are retold. 
.Such tales are all pan of the tradition 
that makes a major sport enjoyable. 
However, there are other stories — I 
myths about how the NFL operates— ! 
that are wrong to begin with but are re- 
peated over and over until some people 
actually believe them. 

One of the most persistent of these 
goes something like this* Its unfair to 
make players complete their college eligi- 
bitty before the NFL will accept them; the 
only reason /or this policy is to maintain 
the free farm system that the colleges 
proviae^ m 

A frequent companion to that myth is: 
When a player finally does get out of 
college he should he ahle to sign with 
any club he wishes; the draft is against 
the principles of free choice that this 
country cherishes 

Let s examine these statements and 
see what's behind them. 

Once in a while, a player comes along 
who is so good in the early years of his 
college career that fans, the news media, 
and people close to the player begin to 
question NFL eligibility standards. 



"Why" I am often asked, "can't Tony 
Dorsett of the University of Pittsburgh 
for Earl Campbell of Texas, Herschel 
Walker of Georgia, etc ] be treated like 
any other citizen? If a young man wants 
to quit school as a freshman or sopho- 
more and gp into his chosen profession, 
he should have every right to do so." 

A little history is needed here to un- 
derstand the NFL's position. In pro foot- 
ball's infancy*, some people were con- 
cerned ilm the professional game — de- 
spite its limited popularity and lack of 
promise — might someday have a damag- 
ing effect on the college game. The NFL 
decided against raiding campuses. 

No one compelled the league to do 
this. The NFL merely hoped that college 
and pro sports could live together in an 
atmosphere of harmony. We have seen 
over several decades that not only do 
the colleges support our policy of re- 
quiring a player to complete his collegi- 
ate football eligibility, but lawmakers 
agree with the idea, too. Congressional 
committees and various individual 
members of Congress have told us dur- 
ing my term as Commissioner that they 
urge continuation of the policy. 

The NFL sticks w its eligibility rules 
because we've been urged to do so by 
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those who won 10 1k l hurl most without 
them (the colleges) *md hy those who 
think the rules arc reasonable (Con* 
gressV But bevond these eonsideranons* 
we also lielieve our rules work lo die ul- 
timate benefit of (he players themselves 
The longer a young person is exposed 
to formal educaiion, the Ixnter dunce 
that pen-on wilt have in coping with life 
in general. 

It a law were passed or a court deci- 
sion rendered that required the NFL to 
accept underclassmen, we f of course, 
would ahandon our current rules Ue 
would continue to bring young men 
into the league through the orderly proo 
ess ol the draft, even though they hadn't 
completed their college football ca- 
reers. The real losers would be the col- 
leges and the players 

As tor the notion ilut we have eligi- 
hility rules only to maintain a free farm 
system, I always point out that the Nf-L 
has absolutely no say in the admimstra* 
tion of college programs —which is as it 
should be If we ran our own farm sys- 
tem, we would hire the coaches, install 
pro-type offenses and defenses, and im- 
pose no entrance requirements or aca- 
demic chores. From a strictly financial 
standpoint, the money used to run the 
tarm teams would drastically reduce the 
amount available for bonuses to rookies 
whoenter the NFL every year. 

College football simply is not a JVee 
farm system for the NFL to use as it sees 
fit. As a matter of fact, some colleges use 
the NFL as a recruiting incentive for 
tlrcir programs, proudly listing the num- 
ber of alumni w ho have gone on to par* 
ticipate in our League, 

1 noted earlier that there also Is a 



myth concerning the draft. The supporv 
mg argument usually includes a non- 
football illustrate of some son: "A grad- 
uate engineer can work for any com- 
pany th.it will hire him. Shell Oil doesn't 
draft him and prevent him from work- 
ing for Exxon." 

This is true and entirely reasonable 
But Shell is not scheduled to 'play" Ex- 
xon under conditions in which the 
league wishes millions of people to be 
spectators to the contest. Moreover, gas- 
oline can be produced and offered to 
the public hy just one oil company; if 
other oil companies go out of husiness, 
that dties not affect those that survive. 

The NFL produces entertainment. The 
quality of that entertainment — on radio, 
television, and at the stadium — serves 
the interests of everyone involved with 
professional football, including players, 
fans h communities in which NFL fran- 
chises operate, and local stadium author- 
ities. We are convinced that a player's 
opportunity to play in a thriving league 
of 28 teams, one offering comparable 
employment opportunities at each loca- 
tion, not only serves player interests hut 
that it would not exist at all if it were not 
for the di^ribution of talent the draft 
makes possible- 

tt rarely makes sense to use an unrelat- 
ed business context as a basis for an 
argument against a sports league s meth- 
od of operations. In the unique world of 
sports, where the business of relation- 
ships, the needs, and the public interests 
are wholly distinct, you must look below 
the surface. 

If an argument can't stand that kind of 
look, it qualifies as a myth and nothing 
more. UtiU 
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TES*l*t^NY OF * t HAXt\SHlflE 
SEMMT SUB-CO MMJTTEE ON Jir.'fMlLE JUSTICE 
COMMITTEE OF THE JUblCIARi 



Mr. Chairman* it gives me a great deal of pride to »«bmlt for 
^he Sub-Coainitte^ on juvenile Justice records* the views of a par- 
son who is not nationally knuwif but a person* who, for the past 
twenty years, has spoken on matters related to the treatment of 
young men and women that participate In collegiate athletics. Allow 
me to stat*. Mr. Chairman, that I would never °PP°se any bill or 
law that would improve the treatment and well-being of our young 
people. Hty opposition to this bill is grounded in the deep-rooted 
tradition that nil men ftn d women have the right to liberty, 
rtn<1 the pursuit of happit \e_s_£. This bill would* in affect* deny 
young peopl 0 these right 1 *. This bill would discriminate against those 
who have special skills in one area and not those who have special 
skills In another area* For example* would this bill prevent a young 
man or woman that has superior skills in speech or writing and wanted 
to worV THE NEW YORK TIMES or THE WALL STREET J01JIQIA L from leav- 

ing college* because without n im or her that college's journalism 
Program would fall aP^rt into irrevocable shambles? Is it accurate to 
assume. Mr, Chairman, that the total viability of any academic or co- 
cirricular program is predicated on the talents of any one individual? 
T tell you that it is not. 

This bill* as proposed* serves as a vehicle* Mr. Chairman* to 
address a picayune and insignificant emotional outcry by men vho are 
prirnarily interested ir ^innin^ football games at the educational ex- 
pense of young students, ^.iny if these men be aeated before you 
as the hearings proceed, Mr. Chairman* and when they become too old 
to coach, or when they turn boxer and punch-*.*it *■ v i< ran as did 
woody Hayes* they will receive a yearly r-t ijr ? "t- t f H -r greater 
than the annual earned income of G *V* °* tlv * r: < :il+v hav0 coached! 



Mr, Chairman, each branch tne f 11 it*ry tat.-- \ si-jni/icant 
percentage of our young People trym colleges an' Lver-* i • i^s ^vcry 
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year* would fchia bill prevent rtir .innurt ^er^ices from pursuing re- 
cruitment activities because the subsequent decrease in enrollment 
would destroy the stability of these institutions? Again* sir* no* it 
would no t, r » 

i 

It is ay opinioni Mr* Chairman^ that thin bill would serve & far 
greater purpose by addressing the tragic abuse that is inherent in 
many college and university athletic programs* This abuse manifests 
itself through the exceedingly lengthy field practice sessions which 
take hours away from academic Study timet through the coaching meet- 
ings for special positions* and through the general tea* meetings* In 
totoi these various athletic meetings exceed the total weekly hours 
these students «P«nd in formal math And English classroom, All of 
these actions cut deeply into the »ost important time that these 
young and women desperately nsed - the time to studyl 

rt is the lack of compassion, concern , and uncompromising com- 
mitment on the part p f many coaches which does more to cause young 
own and women to leave college, not the *big bucks* that a precious 
few will earn* r would like to recommend that no athlete sPend more 
than 20 hours per week on and off the fi**ld, excluding official gunes 
and travel time. After all* this is the maximum number of work hours 
that federal law permits for students enrolled in the College work* 
Study Program* Athletes should not be encouraged or required to do 
more. 

Mr, Chairman* if this bill is to become a law# I would like to 
make the following recommendations: 1) the lew shoulcl require colleges 
and universities to pay all tuition and fees for the remainder of an 
athlete's education if or she fe&s played for four years and has not 
completed the necessary course work for the oaccs 1 aureate . This is 
nullified! however, when an athlete signs a professional contract and 
makes the team, rn addition! the program would have to relinquish one 
scholarship for each player that ia still working toward his or her , 
degree, yet is ineligible to play* 2) All collets and universities 
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should he prevented Tr^ir hol-iin'i pv*tct icc>s before the regular student 
botty is scheduled to reP<>rt for classes. 3) The sponsors, or the tele- 
vision stations, which air the weekly sports shows that feature the 
head coaches as the "stars*, should be required to pay a portion of 
the show's revenues *o the school represented in order to help fund 
* the players" education since the tapes and films of theae very players 

help to boost the show's ratings. 

in conclusion. Mr. Chairman, Please do not let this bill become 
a wedding ban! which continues to bind the school* pros together 
in a cozy marriage relationship that rewards college coaches with pro- 
fessional coaching jobs and punished t*he players with four years of 
service and no d*9ree. 

Alexander Hampshire 
March, 1983 



# * # 
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The Honorable Strom Thurmond, Chairman 
Committee on the Judiciary 
united States Senate 
Washington, D, C, 20510 

Dear Senator Thurmond; 

Re: Collegiate Student- Athlete Protection Act 
of 1983 



Thank you for extending to me an invitation to testify before 
the Judiciary Committee on March 17, 1993, concerning 

the above -referenced legislation offered by Senator Specter, 

Because of the demands on my time in the past several weeks, 
I am unable to provide you with a thorough and complete 
briefing of »Y feelings concerning the proposed* legislation, 
However, I would like to use this letter to briefly advise 
you of my thoughts* 

Accordingly, I have Stated below what I consider to be the 
issues and m Y opinions concerning a proposed bill entitled 
"Collegiate Student-Athlete Protection Act of 1983*" 

I * Overreaction to the Herschel Walker Signing 

It is clear to me that Senator Specter's intro- 
duction of a bill providing an antitrust exemption some five 
day* after Mr* Wal ?r's signing of a professional contract 
was based upon emo ti onal i am rather than sound judicial thought* 
Many feel that Mr* Walker is the greatest college athlete to 
ever participate in college sports*. His athletic talents are 
only surpassed by the character be has exhibited to all Ameri- 
cans. Some Persons initially felt that his signing a profes- 
sional contract prior to completing his college eligibility 
was a mistake. However, as is always the case when all the 
facta are revealed, it is the overwhelming consensus of this 
country that Mr* walker did the right thing* 

I do not knov Senator Specter personally but I am 
certain that he is a strong advocate and supporter of college 
athletics* If this assumption is true, we have a common bond 
because I am a product of college athletics and any success 
I have achieved in the representation of professional athletes 
originated as a scholarship athlete* a college basketball 
official, a part time administrator/supervisor of officials* 
a founder of one of the first refereeing training programs 
in the country, and an avid sports fan* In spite of my great 
loyalty and feelings toward college athletics, I recognize a 
greater ideology known as the American free enterprise system* 
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II* Special Interests Legislation 

It iff my opinion that any American* when advised 
that legislation is being considered that falls in the category 
known as "special interest legislat ion, ■ feels it must be 
closely scrutinized* By definition, "special interest" means 
that a small sector of our society wili be receiving preferen- 
tial treatment which very likley could be to the detriment of 
the majority* Obviously, there are unusual circumstances that 
exist where special interest legislation is necessary for our 
system to work* 

In the present case, the need for an antitrust 
exemption as proposed in Senator Specter's bill simply does 
not exist. 

The great American institution known as college 
sports has been and is at an all time economic high. It rep- 
resents a multi-million and possibly a billion dollar industry 
that has served the needs and desires of young prospective 
athletes, college alumni, sports fans, and many other interests* 
College sports is in fact one of the biggest industries in our 
great country. It has operated on this successful note for 
many many years, long before Mr* Walker came on the scene, 
and it will operate just as effectively now that Mr* Walker 
has joined the Professional ranks* The institution known as 
college sports is far bigger than one individual* 

III * Prior Involvement of Professional Sports with College 
U nder c la a smen 

Professional sports, for many years, has offered 
opportunities to college underclassmen without any major 
concern of the federal government* Specifically, John McEnroe 
one of the nation's greatest tennis players, left Stanford 
University early i n his college career without any clamor from 
Washington* Wayne Gretzky, hockey's greatest star, never went 
to college in that he signed a professional contract out of 
high school and instantly became a super star* Robin Yount, 
baseball's Most Valuable Player, without the aid of a college 
education* has become a multi-millionaire by using his ath- 
letic talents on the baseball field. Bobby ClamPett* a bright 
young golfing star, left BYU without fanfare following his junior 
year* Basketball stars such as Isiah Thomas, James Worthy, 
Magic Johnson, and many others have left their respective 
colleges with the encouragement and blessings of their coaches 
when it became obvious that their talents had reached a level 
of marketability that "no one" could turn down the opportunities 
of professional sports* 

If professional sports was and is good for all of 
the individuals mentioned above, then the question must be 
asked, "how is Herschel Walker's situation different?" Obvious- 
ly, it is not* Mr. Walker's contract has a value triple that 
of the above mentioned athletes* The United States Football 
League acknowledged that Herschel should be given the same equal 
rights that other young American athletes have been given for 
many years* The United States Football League should be admired, 
not condemned, for failing to participate in the hypocrisy of 
their competitor, the National Football League* 

IV. The Real Issue at Rand 

In my judgment, it appears that the sentiment of 
this country is that Herschel Walker made a decision while 
9 junior at the University of Georgia to climb another mountain* 
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h*; had achieved at the college level the stature of being M the 
greatest college football player ever*" He made a decision 
that his personal happiness was now found in being a professional 
athlete- It was time to climb another mountain and attempt to 
becomo "the greatest football player ever/' The reward for 
this decision waa a contract eecuring both his and his family's 
financial future. What a fortuitous catastrophe! 

The real issue at hand was would the institution of 
college football continue to make millions of dollars in revenues 
from television rights, gate receipts* program sales* and all 
the other sources of income through thfc use of Herschel Walker's 
talents, or would Herschel Walker himself how have the opportunity 
to individually receive the financial rewards for the Cod given 
talents he possesses* 

V* Conclusion 



Although Senator Specter's bill* on the surface* has 
a most meritorious motive in that it appears to be an attempt 
to encourage student athletes to complete their college education* 
the potential dangers and harm of granting antitrust exemptions 
to special interest groups far outweigh the motives of this 
bill's draftsman. 

With all due respect to this body, when you have 
successfully balanced the budget! when you have resolved the 
complex problems of the judicial system; when the Social 
Security system is made fiscally sound so that the elderly 
along with the current work force will know that benefits 
will be paid; when tbe threat or nuclear attack has been 
eliminated; when the minorities of thie country can have 
equal opportunities with all other Americana so that they 
can* with a degree, of certainty, fulfill the American dream 
vithout beiny athletes who ru^ with a football, shoot a 
basketball, or hit a baseball; when all of these problems 
are resolved then I feel that mav_be you je^elc* ^n should take 
a look at college sports and the effect th*t professional sports 
has on its operation. 

1 am enclosing copies of a few newspaper articles I 
have received which tend to support the contentions stated 
herein — that the Herschel Walker matter was in the best interest 
of all concerned. 

1 look forward to being with you next week and 
answering your questions* 

Respectfully submitted* 



JPMtnbp 
Enclsoures 
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Tmk NKL hiMn Ki.KiiHii.m Ki>lk, the Laimm tixrtui'noN and tiik Antitjiifst Laws: 
In thk Maitkh ok Heh^um. Wai.kek 



Kach season there an- a number of oxlruordinarily talented athlete who^e ability 
to play professional football before their college eligibility expires is undisputed. The 
mmst recent unci dramatic exumP/e of thts phenomenon is llerschef Walker. 1 Virtu- 
ally every superlative has been used tn describe his athletic ability. He has been 
described as the perfect football machine, the ultimate merger of movement and 
might." 

The eyes or the sporting world fell upon Walker when he was still in high >chool. :i 
As a college freshman at the University of Georgia* his accomplishments continued 
to multiply, 4 At the conclusion of the H)SO season— Walker s first as a collegian- 
United Press International declared him the "National Back of the Year" and he 
was named first team A 11* American by every association acknowledging such 
achievements/ 1 In Walkers sophomore season, his achievements mounted and 
records continued to ml)/" 

After Walker's junior year* he was awared the Herman Memorial Trophy as the 
nation's outstanding collegiate player for lt)HL!. 7 With one year of college eligibility 
remaining, Walker had alredy Kamered ten N.C \ A records and was third on the 
alUtime N f ,A A. rushing list.* 

Although Walkers value as a professional is dilflcult to estimate, he could un- 
questionably command an annuai salary of several hundred thousand dollars. v 
Walker* however* has one major obstacle No one in the National Football League 
iN.KLl will hire him >° 

Under NFL rules, the only players eligible to be drafted are those who will have 
graduated by the following September 1st. or those who hav + e either exhausted their 
college football eligibility or who first entered college at least five years earlier 1 * 
While Walker is therefore excluded from the draft and subsequent employment, he 
must also live with the ever-present danger of disabling injury that would preclude 
a professional career 1 * It has been said of the position Walker plays that, 
L, [r)unning back* after all. is just a Faustian bargain: The devil only gives you so 
many years before he demands your knee cartilege. 1 a The spectre of injury to 
Walker is apparent: +H If the shoulder injury doesn't oecome chronic, . - - he stands 
to become the richest rookie in the history of the NFL/*'"* 

The NFLs eligibility rule dates from the 1920's- ts At one time, the League stated 
that the rule was adopted to provide for competitive balance. 16 Today it appears to 
be more of a mechanism for maintaining a de facto farm system for the League that 
assures welLseasoned players for the draft. 17 By these rules, however* the owners of 
the clubs have* in oyr judgment, combined and conspired to restrain competition for 
Walker's services in flagrant violation of the antitrust laws. The obvious effect of 
the strictures is to deny Walker and similarly situated college stars the opportunity 
to earn a livelihood in their chosen profession. It is the most restrictive rule of its 
type in professional sports and is devoid of legally cognizable justification. 

This Articles purpose is to examine professional football s draft eligibility rule 
under the antitrust laws. Preliminarily* however* it must be observed that the 
NFLs rule undtr scrutiny here has been made part of the; collective bargaining 
contract between the owners, negotiating on a multi-employer basis, and the play* 
er's union. 1 * In order to accommodate goals which are central to national labor 
policy* many collectively bargained terms which would otherwise violate the anti- 
trust laws if unilaterally imposed by employers are accorded immunity under the 
labor exemption to the antitrust laws. 19 Therefore, it must be initially determined 
whether agreement by labor and management over the draft eligibility rule 
exempts it from antitrust interdiction under the labor exemption. We first examine 
the application of the labor exemption doctrine to the rule since* if the exemption is 
applicable, then no further inquiry into the restraints imposed by it is warranted'^ 0 
Because we conclude that the labor exemption does not immunize the draft eligibil- 
ity rule under these circumstances* this Article next examines the rule under sub- 
stantive antitrust principles. By our lights* the draft eligibility rule presents a clear 
violation of the antitrust laws and. if challenged by Walker or another similarly sit- 
uated athlete, should be struck down as illegal. 



Footnotes at end of article. 
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// Applu ittn*rt m/ tftv /ft?M>r 4 \4 f ntffttnft (a tht* frrwiur's ruff 

There* some authority in lal>or and antitrust law that certainly given the union 
the rtUhl to bargain about the rights of potential vmpUiym'ti, - 1 

National labor fwjlit'y Sfeks lo promote collective bar^ainizig to resolve important 
employer and employee concerns — Because* as wt* shall describe, many aureement.H 
between labor and management jjIm* serve to restrain competition within the omni- 
bus language of the Sherman AcL* ,L a judiciary created exemplion— the so-called 
lal«>r exemption —has been fashioned to compose inherent conflicts between nation, 
al labor and antitrust policy and to save from antitrust interdiction Intnir-manage- 
ment agreement* over issues uf central importance Ut labor.-" 1 

As *f have mentioned, ilie League's draft eligibility rule has been made a part of 
the collective bargaining contract between the N.K.L. clubs and the players 1 
union,-'* Addit tonally, the issue of potential employees' access to employment oppor- 
tunities is* under some circumstances, a subject unsubstantial importance to unions 
and may constitute a mandatory subject of bargaining under the National Labur Re. 
kuhms Act iN.L.R A k-' 3 Thus, a provocative and important argument can be made 
that thitse naiumal politics winch promote eufteetive bargaining and protect certain 
union activities also serve to immunize this Contractual term from antitrust *cruti. 
ny. 

The labor exemption to the antitrust laws has been a significant fesut" in virtually 
all modern antitrust challenges to player restraint systems - 7 Moreover, it has been 
invoked m recent cases by sports leagues to successfully parry antitrust attacks by 
players on ihi* various player restraint schemes. 2H Exploration of the lab^r exemp- 
tion defence is critical because if the exemption is available to the League in this 
situation, then inquiry into the economic justifications for the restraint or the 
extent ut the injury suffered becomes immaterial. 2 * Furthermore* the framework in 
which the labor exemption is presented in this situation raises difficult questions 
about the nature and scope of the doctrine. As a result, we conclude thai an in* 
depth analysis of this exemption is necessary for a full appreciation of our thesis, :in 

A, Overtieu of the Labor Exempt urn 

The primary purpose of antitrust legislation is to promote freedom of competition 
in the marketplace, ai On the other band, the primary purpose of labor legislation, 
particularly as embodied in the National Labor Relations Act, * a is to promote col- 
lective bargaining and to protect certain union or concerted employee activities, 0 ^ 
Unions, however, are by their nature and purpose anticompetitive. S4 As the United 
States Supreme Court has repeatedly recognized, a central purpose of the labor 
movement is to red .ce competition among employees regarding wages and condi, 
tions of employment r > The goal of eliminating competition among individual work, 
ers for wages and other employment terms is achieved by individual employees re- 
linquishing their prior right to individually pursue an employment contract. The 
union becomes the exclusive representative of all employees on the assumption that 
through the pooling of strength and the threat of strikes and other concerted activi- 
ty greater benefits for employees as a group will be exacted Inevitably, this process 
produces standardization of employment terms for particular classes of employees, 1 * 
As a matter of course, unions seek agreements with employers that establish uni- 
form terms and that consequently limit the opportunity of any individual employee 
to sell his servzees on the most favorable terms. :n Some employees will h* 1 better off 
as a result, while for other employees, such standardization will impair their ability 
to secure a better individual bargain, 3 * Examples of union objectives with obvious 
anticompetitive effects are uniform wage rates, seniority systems and hiring halls, A 
standard wage rate, present in most industries with industry wide union contracts 
other than the sports industry, results in a competitive d. advantage for more 
highly skilled workers who could command a wage greater than the standard rate. 
Seniority systems and hiring halls have a similar effect upon less senior but more 
highly skilled employees. Since unions and their proper objectives are inherently 
anticompetitive* if they are to be accepted and indeed protected, then restrictions on 
the free operation of the labor market must be tolerated. 33 

Agreements between employers and unions, then, are frequently "combinations in 
restraint of trade" within the literal language of the Sherman Act *° Nevertheless, 
case precedent firmly establishes that agreement* regarding matters such as uni- 
form wage rates, seniority systems and hiring halls are entirely permissable. 41 
Indeed, in view of the fact that these matters normally constitute mandatory sub- 
jects of bargaining, 43 they are clearly matters about which national labor policy en j 
courages agreement. 
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The effort to compose theao two important national policies has been left largely 
to the courts. 43 As the Supreme Court has crisply stated: 

"[W|e have two declared congressional policies which it is our responsibility lo try 
to reconcile. The one seeks to preserve a competitive business economy; the other to 
preserve the rights of labor to better its conditions through the agency of collective 
bargaining We must determine here how far Congress intended activities under one 
of these policies to neutralize the results envisioned by the other/' 44 

The Supreme Court has now addressed the proper accomodation of these policies 
on several occasions. Although the specific contours of the labor exemption remain 
uncertain, existing Supreme Court precedent and lower court application of the 
labor exemption doctrine in cases challenging other aspects of the employment rein- 
tionship> including the "reserve*' systems in professional sports* show strongly that 
the interests protected by the draft eligibility rule are fnr removed from those 
which national labor policy clothes with immunity. 

Although Justices 45 and commentators 48 have urged different formulations, in 
our view the reconciliation of national labor and antitrust policy in order to deter- 
mine when any given labor- management agreement should be immunized, inevita- 
bly entails a balancing of the agreement's impact on competition against the impor- 
tance of the employee interests at stake, 47 Under this calculus, the anticompetitive 
effects of the draft eligibility rule outweigh any countervailing employee interests. 
That is* the wholesale extinction of employment opportunities for an entire class of 
pr^pective emplovees occasioned by the draft eligibility rule substantially burdens 
competition 4 " without advancing any important interest of active football players> 
as employees. 

B. Hole of the Labor Exemption in Sports Litigation 

During the decade of the HtTG's, traditional player restraints such as the draft* 49 
reserve clauses™ and free agent indemnity arrangements 51 were successfully ehal* 
lenged in ail professional sports* save baseball** by disaffected players who argued 
that such rules operated to restrain impermissably their ability to freely market 
their services,* 3 In each case* the labor exemption was raised by the leagues in de- 
fense. The various leagues took the position that the putative restraint was the 
product of agreement between the employers* negotiating on a multi-employer basis, 
and the Player's Association as representative of all players, including plaintiffs. As 
a result, the leagues urged* the collectively bargained agreement should be shielded 
from subsequent attack by players whose representative had assented to the ar- 
rangement under scrutiny. 54 

Although the argument failed in Flood v. Kuhn 55 because of matters dehors this 
issue, 5 * 1 the various leagues sought to utilize the defense in the tide of litigation that 
followed. * r Eventually a test emerged for the applicability of the labor exemption in 
cases challenging player restraints incorporated either directly or by reference into 
collective bargaining agreements. The standard was first set forth by the Eighth 
Circuit Court of Appeals in Mackey v. National Football League** In Mackey. a 
group of active and retired N.F.L. players argued that the Leagues free agent in- 
demnity system, known as the Rozelle Rule* operated to restrain players' ability to 
freely market their services. 59 The N.FX> defended on the ground that the agree- 
ment was part of the collective bargaining contract 60 *nd that proper accommoda- 
tion of federal labor and antitrust policy required that the agreement be deemed 
immune from antitrust interdiction. 61 As discussed elsewhere in this Article* 6 * the 
court of appeals concluded that when evaluated under the Rule of Reason,* 3 the in- 
demnity rule could not be sustained. 64 More importantly, for our present purposes* 
the court also rejected the League's labor exemption defense.** In the court's view, 
the labor exemption would be available to the employer only in the event each ele- 
ment of the following three-prong test were met; 36 

First, the labor policy favoring collective bargaining may potentially be given pre- 
eminence over the antitrust laws where the restraint on trade primarily affects only 
the parties to t u e collective bargaining relationship. 

Second, fe' i~Hr- policy is implicated sufficiently to prevail only where the 
agreemer-* - * exempted concerns a mandatory subject of collective bar- 

gaining 

Fim ayoring collective bargaining is furthered to the degree neces- 

sary t antitrust laws only where the agreement sought to be exempted 

is the act of l la fide arm's-length bargaining- 67 

The application of the labor exemption to a collectively bargained indemnity 
system ** - recently treated in McCourt v. California Sports* Inc.** The focus 
of this la o „ *vas, once again* an "equalization" or free agent indemnity rule in* 
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cludi*d in the etdh'chve iMrgainnitf contract between the National Mockt*y league 
].ind the Player's Assol *iuti<ni, flW Plaintiff hockey player hud hoen assigned aw com- 
pensation in accordance with this arrangement against his wishes. Me challenged 
the indemnity rule under the antitrust lawn, Again, the league argued that the 
labor exemption insulated its negotiated system From antitrust application. The 
Court i>r Appeals fi*r the Sixth Circuit found fur the defend ant /League and, in so 
doing, spocillfully approved of and applied the standard for immunity set forth by 
the Eighth Circuit in Afudfeev. 7 11 

Because the standard has been accepted by the courts of appeal considering the 
question «nd because its application has been favorably received by commentu- 
tors,' M it is the logical starting point for our dkcusHion of the application of the 
labor exemption to the N,PX/s draft eligibility nth' We turn, then, to discover the 
origins and limitations of each element of the. Mavkcy-MvCuurt te^t because the con- 
tours of the labor exemption are vague rather than comprehensive. This vagueness 
makes a mechanical application of the aforementioned test improper. 

Since the discussion ranges widely, however, it is appropriate that we initially set 
forth our conclusion. In our view. Supreme Court treatment of the labor exemption 
and basic principles of labor law make the elements of the Maekey-McChurt test, 
with limitations discussed infra* appropriate guidelines for the application of the ex- 
empUom The Mmfny and MeCtmrt formulations, in sum. provide a shorthand 
method for striking the balance between the importance of the subject matter to 
employee interests and its anticompetitive effects. 

The draft eligibility rule fails each prong of the Mavkey and McCoitrt standard, 
And, in the broader view-, the anticompetitive effects of the draft eligibility rule far 
outwtigh the interests to employees that the rule furthers. Therefore, the draft eli- 
gibility rule should not be accorded immunity from antitrust interdiction under the 
labor exemption, 

V, The rv&trmnt on trade brought about by the draft eJi&ibility rule does not 
primarily a/fa t only parties to the collective bargaining rx-httionskip 
The first prong of the Ma<ke\ and McCourt standard mandates that the impact of 
the practice under scrutiny fall primarily on the contracting parties before agree- 
ment on the matter will come within the labor exemption. The origin of this re- 
quirement is found in the teachings of United States Supreme Court precedent and 
particularly in V M >W, v r Pennington/ 2 Alien Bradley Co. v. Local J* tB.&W. 1 * and 
Council Construction Co. v. Plumbers and Steamfitters Local IQO. 1 * \x\ each of these 
cases, the Supreme Court refused immunity to agreements between employers and 
unions notwithstanding that the agreement reached or concerned wages or some 
other matter of mandatory bargaining and was of central concern to employees and 
unions. 

In Pennington, the union had allegedly agreed with major coal mine operators not 
to oppose rapid mechanU^ation in their operations. The employer was to compensate 
the union for the resultant reduction in the labor force by an increase in employees' 
wages. The union also guaranteed to the large companies that it would impose the 
increased wage scale on smaller competing companies irrespective of those compa- 
nies' ability to meet the greater wage demand. Tne Court concluded that this agree- 
ment, although directly concerning wages of employees and thus a mandatory sub- 
ject of bargaining, w as not within the labor exemption to the antitrust laws. The 
Court divided into three groups representing three Justices each, The opinion of 
Justice White, designated as that of the Court* acknowledged that an agreement be* 
tween a union and an employer regarding wages was of central concern to the 
union and. normally, woulo be exempt from antitrust application. 7 * The opinion 
further recognized the right of the union to make uniform wage demands upon em- 
ployers if undertaken individually and on its own initiative. 76 The Pennington court, 
nevertheless, held that: 

"One group of employers may not conspire to eliminate competitors from the in- 
dustry and the union is liable with the employers if it becomes party to the conspir- 
acy . . . [tjhe policy of the antitrust laws is clearly set against employer-union 
agreements seeking to prescribe labor standards outside the bargaining unit/' 77 

The defect in the arrangement in Pennington* then, was that the union bound 
itself with the major coal operators to Impose demards upon persons not party to 
the collective bargaining relationship. 

Support for this requirement may also be found in A I ten- Bradley. 7 * There, in a 
complex series of agreements, electrical contractors in the New York City area 
agreed with the union to buy equipment only from the manufacturers recognizing 
the local union. Further, electrical equipment manufacturers agreed to limit their 
saJes to contractors also recognizing the local union. The effect of this arrangement 




was a refusal Ut di*nl wilh rmnni^n:*torv electrical equipment manufacturers, such as 
th< i plaintiff, The agreement also excluded electrical contractors from competition 
for the New York area business. The Court concluded that the labor exemption 
wnuld not save the obvious restraint on competition even though the union's pur- 
(Ktso was to increase members' wiiges and employment opportunities: T, |W|hen the 
unions participated wilh the combination of businessmen who hud complete power 
to eliminate all competition among themselves and to prevent all competition from 
others, a situation was created not included within the exemption, , . . ,+ 711 This 
phrase was quoted and emphasized by the Court in Pennington and thereby sup- 
ports the viewpoint that on extra-unit focus by Lubor and management may remove 
an agreement from immunity,** 11 

Finally, the Supreme Court s decision in Ct>nnetl H 1 supports this requirement. In 
VonnelL the union sought agreements from general contractors that ihey would 
select only Unas that wert signatory to collective bargaining contracts '*ith the 
umoa iVA subcoa tractors. The uifion. however* disavowed any interest in organizing 
the employees or the general contractors. The effect of this arrangement was to pre- 
clude non-union subcontractors from competing for jobs. Consequently, firms which 
might offer important prict or quality advantages were precluded from marketing 
their services to the general contractor**- Tht drect market restraint on strangers 
to the relationship was an important factor in the Court's conclusion that the labor 
exemption was unavailable, even though, again, the goal of the union was to expand 
employment opportunities for its members. 

la each modern Supreme Court case refusing immunity to labor management 
agreements, then, an important factor has been that the primary effect of the con- 
tract was to restrain parties who were : rangers to the collective bargaining rela- 
tionship even if the interest pursued by the union was of central importance to it 
and its members.^' At the same time, wnen the anticompetitive effect of an agree- 
ment has fallen, primarily upon the parties to the collective bargaining relationship, 
; he Court has been willing to extend the exemption even to matters of arguably less 
concern to the union. * 4 Thus, it is understandable that the courts have looked close- 
ly at whom the restraints of a labor- ma naBeme^ agreement primarily effect and 
limit the application of the labor exemption only to those arrangements in which 
the restraint falls primarily on the parties to tht **elationsLp 

While this requirement is helpful, however, it constitutes ai oversimplification* 
First, the line between internal and external effects is murky, Laoor and manage- 
ment bargain and indeed are required to bargain upon demand over matters that 
frequently impinge upon the interests of strangers to the collective bargaining rela- 
tionship. K& For example, agreements limiting the employer's sbility to subcontract 
work or introduce labor-saving devices, while sought by union? to preserve work for 
their members and frequently constituting subjects of mandatory bargaining,* 6 may 
also severely limit the opportunity of third-party firms to do business with the con- 
tracting employer. Similarly, a most-favored-nations clause. HT designed to protect an 
employer against competition from firms with lower labor costs, is also considered a 
mandatory subject of bargaining and ought to be accorded immunity even though 
such arrangements have obvious external effects and serve to limit competition.** 
Finally, and most germane to our analysis, umon hiring hall arrangements often 
serve tc limit competition for employment.* 0 They* too, are mandatory subjects of 
bargaining* 1 and although such arrangements may have a dramatic impact on 
strangers to the collective bargaining relationship, the hiring hall can be clothed 
with antitrust immunity. 

As is apparent, the internal-external distinction is not a wholly satisfactory one. 
Nevertheless, it c?n be said that those agreements which have, as their primary 
purpose or effect, the elimination of competition from strangers to the collective 
bargaining relationship, ought to fall outside the scope of immunity unless this 
impact is outweie^ iy some vitallv important union purpose. The object of the 
N F L, draft eligir ruJe, though it may preserve and prolong employment for 
current unit memr, has. as its direct effect the restraint of persons like Walker 
who, as y^t, are strangers to the bargaining relationship without significantly ad- 
vancing any important unior* goal. Restrair : ng Walker from competing for a posi- 
tion on an N F L. team is the direct object of *he agreement between the N,F.L, and 
the N.F.LPA. like the small mine operators :.i Pennington, the non-New York City 
manufacturers in Allen- Bradley and the noiMinion subcontractors in Connelly 
Walker, a stranger to the bargaining relationship is the direct (and only) object of 
the restraint. Immunity, therefore, cannot be clair ed. 
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J, The draft eligibility rule is not a mandatory subject of bargaining 

The second prong of the test established in Mavkey and McCourt requires that the 
particular player restraint under scrutiny be a mandatory subject or bargaining 
within the meaning of the N<Lr<A**** before the agreement on the matter will be 
afforded immunity. * :> The basis for this requirement is grounded in the following 
principles: As a matter of logic, if one body of law— labor law— mandnten negotia- 
tion regarding a particular matter, another body— antitrust— ought ftot condemn 
the fruits of that negotiation. Moreover, as a practical matter, such an outcome 
could serve to undermine the process or collective bargaining; concerns regarding 
potential antitrust implications or a given proposal would impede progress toward 
resolution of important employer or employee concerns. If a union or one or its 
members could successfully challenge a matter on which agreement had been 
reached, then the lesson learned would be that objectives won at the bargaining 
table might be later lost in court. The ultimate consequence would be a greater hesi- 
tancy to make concessions when the lawfulness of the quid pro quo was uncertain. 04 
Finally* the statutory design of the N.L.R.A. places the union and the employer at 
the bargaining table and delineates the matters they either must, may, or may not 
discuss*** As to the substantive terms of the bargain, the parties are to be left on 
their own. As the Supreme Court has stated; "Within the area in which collective 
bargaining [is] required, Congress was not concerned with the substantive terms 
upon which the parties agreed*" 0 * Congress recognized that there are no absolute 
standards as to the reasonableness or propriety of bargained-for agreements 07 and 
that courts are particularly inappropriate forums lor making such determina- 
tions* 9 * 

The requirement that the term under scrutiny must involve a mandatory subject 
of bargaining draws strength from Justice Goldberg's opinion* joined by Justices 
Harlan and Stewart, in Pennington and Jewel Tea 9 * in which they flatly opined: 
"[T|he Court should bold that in order to effectuate Congressional intent, collective 
bargaining activity concerning mandatory subjects under the Labor Act is net sub* 
ject to the antitrust laws." 100 Justice Whites opinion, designated as that of the 
Court, also recognized the centrality of Goldberg's perspective, 4 '[E]mployers and 
unions are required to bargain about wages, hours and working conditions, and this 
fact weighs heavily in favor of antitrust exemption Tor agreements on these sub* 
jects." 101 The Supreme Court, however, has never embraced Justice Goldberg's per 
se approach but has, instead, weighed the importance to labor of the issue under 
scrutiny against its impact on trade. 10 * The Court's refusal to accord an automatic 
exemption to mandatory subjects strongly suggests that the second prong of the test 
set forth in Mackey and McCourt is, in fact, somewhat broader and more flexible 
than their holdings connote* 

We have concluded that the subject matter of the National Football League's 
draft eligibility rule is not a mandatory sutyect of bargaining and is. instead, a per- 
missive subject** 03 Nevertheless, even if our characterization of the rule as a per- 
missive subject of bargaining is wrong, a contrary determination that the matter 
Tails within the area of compulsory bargaining would not result in automatic immu- 
nity. 104 At the same time, an inspection or the draft eligibility rule to determine 
whether it is a mandatory or a permissive subject of bargaining is on important in- 
quiry under the Mackey and McCourt standard. More importantly, as we have 
argued, the issue of immunity ultimately turns on weighing employee interests 
against the impact of the agreement on competition* Determining the character of 
the subject matter as a mandatory or permissive Subject of bargaining will reveal 
much about the relative importance of the issue to employees and therefore will 
greatly facilitate the balancing process, 

£ The d aft eligibility ruie and subjects of bargaining 

The N*L.R.A* obligates employers to bargain collectively 10 * regarding wages, 
hours and other terms and conditions of employment 106 with "the representatives 
of his employees." 107 Together, then, these provisions extend the employer's obliga- 
tion to bargain only to thos* subjects within the meaning of "wages, hours and 
other terms and conditions of employment*' and only regarding the employer's "em- 
ployees'' in a "unit appropriate Tor such purposet" that the union represents. 10 * 

We conclude that, for two reasons, the draft eligibility rule is not a mandatory 
subject of bargaining* First, Walker is not an employee to whom on employer's obli- 
gation to bargain flows. Secoad, the subject matter itself, employment eligibility, is 
not within the definition of wages, hours and other terms and conditions of employ- 
ment in this setting* 
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il Wulker is not Jin 'Vmployee* 1 within the mumiing of the NLKA 

In Allied Chemical Workers v> Pittsburgh Plate Glaus. 1 * 9 the Supreme Court ad- 
dressed the breadth of meaning of the term "employee/' The issue was whether the 
employers unilateral modification of a health insurance program for retirees consti* 
tuted an unlawful refusal to bargain. The Court first determined that retirees were 
not ''employees" to whom the duties of the Act flowed. 110 In the Court's view, the 
legislative history of the Taft-Hartley Act dictated that the definition of the term 
"employee" should not be stretched beyond its plain meaning which included only 
those who worked for another for hire 111 Further* the Taft-Hartley amendment 
made it clear that general agency principles were to be looked to at least in distin- 
guishing between "employees" and Independent contractors. 1 12 

Other important considerations support the narrow interpretation of "employee* * 
and the conclusion that Walker, like the retirees in Pittsburgh Pint? Glass, is not an 
''employee" within the meaning of the Act. A union is the exclusive bargaining rep- 
resentative only for the employees in an appropriate bargaining unit. 11 * 1 The 
breadth of an appropriate unit is limited by a well-established Board rule to those 
employees who share a '"community of interest" 1 14 and will exclude thote persons 
outside that community whose Interests would be submerged in an overly large, and 
presumably unsympathetic, grouping, 115 In addition to finding the pensioners not 
within the meaning of "employee/' the Court in Pittsburgh Plate Glass further con- 
cluded that active and retired employees "plainly do not share a community of in- 
terest broad enough to justify inclusion of the retirees in the bargaining unit/' lltt 
In the situation of Walker, although prospective employees clearly have a co-exist- 
ing interest in future wages and benefits with active unit members, as regards the 
matter at hand— entry barriers to employment— the interest of active and prospec- 
tive players are diametrically opposed. Greater access to employment for prospec- 
tive players will result in marginally less job security for active players. As a result* 
just as with the pensioners in Pittsburgh Plate Glass, Walker and other prospective 
employees are not, and could not be, appropriately within the same collective bar- 
gaining unit as active players. As a further result. Walker could not be eligible to 
vote in an election to determine the selection of a bargaining representative. 117 
This denial of suffrage is critical for as the Court has pointed out: "[lit would be 
clearly inconsistent with the majority rule principle of the Act to deny a member of 
the unit at the time of an election n voice in the selection of his bargaining repre- 
sentative/' 1 

Since Walker is not an "employee ' within the meaning of the Act, and could nei- 
ther be included in a bargaining unit with active players nor vote for the selection 
of a bargaining representative, the duty to bargain on his "terms and conditions of 
employment" does not attach. 

b. The draft eligibility rule itself is not a mandatory subject of bargaining under the 

NLRA 

As shown earlier, the employer s duty to bargain goes only to those matters falj- 
ing within the statutory formulation of "wages, hours, and other terms and condi- 
tions of employment/' 119 While the Act does not immutably fix a list of subjects 
within the statutory requirement, 120 one mav say that mandatory subjects charac- 
teristically must settle an aspect of the em ploy er-em ploy ee relationship. 1 * 1 At the 
same time* permissive subjects fall into two groups; one group's primary character- 
istics are that the subject concerns the relationship of the employer to third persons 
and is traditionally considered within the prerogative of maaagement. 1 ** It is 
beyond cavil that Walker is such a third person and the conditions upon which he 
may be hired are normally matters within the prerogative of management. 

Nevertheless* as the Court observed in Pittsburgh Plate Glass, there are some im- 
portant exceptions to the rule that "matters involving individuals outside the em- 
ployment relationship do not fall within [the mandatory] category Z^* 3 In each case 
in which an exception is found, however* it has been based upon a determination 
that in addition to involving parties outside the relationship, the issue also '"vitally" 
affects the terms and conditions of employment of active employees. 12 * Thus, in 
Local 24 International Brotherhood of Teamsters v. Oliver* 1 ** for example, the 
union and the employer negotiated a minimum rental fee that the employer would 
pay to truck owners who used their own vehicles in the employer's service and in 
place of the employer's own employees. Due to the direct and potentially devastat- 
ing impact of an inadequate rental fee on the employees' job security, the Court con- 
cluded that the term "was integral to the establishment of a stable wage structure 
for [employees]" 1 2 * and, consequently, a mandatory subject of bargaining. Similarly, 
in Fibreboard v, N.L.R.BJ* 1 the Court held that a subcontracting provision which 



1P2 



replaced emplovooa in tho oxiatinG unit with those or an independent contractor to 
perform the same work under similar working conditions was a mandatory subject 
of bargaining. Again, however, the criticul factor in determining whether the bar- 
gaining subject was mandatory was that the third party matter and employee job 
security were intimately and directly related. 

In Pittsburgh Plate Glass, tn the other hand, the Court found that the effect of 
pensioner's insurance benefits on active employees was too insubstantial to bring 
the issue within the collective bargaining obligation 1 ™ In the Courts veiw, the 
effect of pensioners insurance benefits on the terms and conditions of employ* 
m*nt" of active employees was "hardly comparable to the loss of jobs threatened in 
Oliver and Fibrehoarci. 129 The Court further observed that the laterests of active 
and retired employees might not be harmonious. Thus, although the union might 
find it advantageous to bargain for improvements in pensioners benefits, it might 
nevertheless fine improvement of current income for active employees to be a more 

^lnth^m^tt^ Walker as we indicate, the draft eligibility rule erects an artifi- 
cial obstacle to employment for Walker that incidentally benefits marginal players 
whose place on team rosters would be threatened by the rule s abolition. Phis, how- 
ever, could hardly be said to "Vitally" affect the terms and conditions of employ* 
ment for unit members; not is it even remotely analogous to the wholesale loss of 
jobs for unit employees threatened in Oliver and Fibreboard. Indeed, the interests ol 
current and prospective employees are, in fact, far more at odds than in harmony. It 
is of course, possible that the N.F.L.P.A. would seek the removal of the rule. The 
far greater likelihood, however, is that the union would less vigorously represent 
the interests of persons not yet employed when those interests conflicted with the 
job security of active players. . i i t 

The draft eligibility rule concerns the relationship between the employing clulys 
and persons outside the collective bargaining relationship without vitally affecting 
active players. Moreover, the interests of Walker and active players regarding the 
rule are antipodal. As a result, the draft eligibility rule does not come within the 
exception to the view that matters involving persons outside the employment rela- 
tionship are permissive rather than mandatory subjects of bargaining. Being a non- 
mandatorv subject, if fails the second prong of the Mackey and McLourt standard, 
and, comsequently, should not be immunized from antitrust interdiction. v J 

It might appear obvious that Walker is not an employee and that the draft eiigi/ 
bilitv rule is neither wages, hours nor working conditions. We devote this lengthy 
inquiry into the nature of the subject matte r,> owe ver, because ] under certain cir- 
cumstance, persons outside the bargaining unit, including applicants for employ- 
ment 130 and registrants at hiring halls, 131 are "employees within the ambit ot the 
Act It is also true that hiring halls— that have the effect of regulating access to 
employment opportunities— are mandatory subjects of bargaining,^* Therefore, an 
argument by analogy might be tendered that the draft .eligibility F«le institutes a 
mandatory subject of bargaining that ought to be afforded immunity from antitrust 
scrutiny. While the matter is not wholly free from doubt, on balance, we conclude 
that the setting in which the draft eligibility rule arises is sufficiently different 
from those in which hiring halls exist that the subject matter of the rule : does not 
constitute a mandatory bargaining subject. In the N L.R.B cases _tha J^^e Act 
to encompass prospective employees, it has been in the context ofan employers re- 
fusal to hire, or a union's refusal to refer for employment rather than in the bar- 




ollarv of the principle of organization. Discrimination against union laoor m ine 
hiring of men is a dam to self-organization at the source of supply. 133 As we have 
shown, however, and as the Court recognized in Pittsburgh Plate Glass t ■"demo- 
cratic principles underlying the Act preclude the representation aspects of the Act 
from attaching before an employee's actual hire. 1 " 

While it is also true that hiring halls frequently constitute mandatory subjects of 
bargaining, an argument by analog that the draft eligibility rule also constitutes a 
mandatory subject of bargaining fails. In Houston Chapter v. Associated General 
Contractors ™ths N.L.R.B. held that employment included the initial act of hire and 
that the hirine hall was a mandatory subject of bargaining. The N.L.R.B. stated that: 
"We do not deem the Supreme Court to have limited its definition of employees to 
those individuals already working for the employer. Rather, the Court contemplated 
prospective employees as also within the definition." IJT Consequently, the Board 
extended the scope of mandatory bargaining to include matters directly affecting 
prospective employees. It must be emphasized, however, that the Board lound it 
"highly significant?' that the case arose in the context of the building and construction 
industry- an industry characterized by intermittent employment which has received 
special statutory consideration" ll * Because employees are frequently laid off and re- 
hired within the construction industry, active and prospective employees share a 
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strong mutual concern about opportunities Tor employment which are directly 
affected by the job priority standards established by the hiring hall. ia * The profession* 
al football industry is the an tithes is of the construct ion industry in that employees ure 
frequently employed by a single employer for the duration of their careers.'™ 

The purpose of the draft eligibility rule is primarily to provide N>F.L teams** farm 
system for the training of future pluyers. This benefit inures solely to employers and 
rovides no contemporaneous benefit to employees. The entire justification for hiring 
alls is grounded on their value in ' eliminating wasteful, consuming, ond repetitive 
scoating for jobs by individual workmen and haphazard, uneconomical searches by 
employees." Ul As a result, the justification for the extension of mandatory subjects of 
bargaining to encompass union hiring halls in the construction industry does not 
applv in professional football Moreover, it is clear that most matters regarding the 
conditions precedent +o the establishment of working conditions are not within the 
duty to bargain. 1 " Accordingly, the N.F.L rule does not come within the narrow 
exception to the rule that p rehire matters are non-mandatory subjects of bargaining 
and falls short of the second prong of the Mackey and McCourt test. Any argument 
that the draft eligibility is sufficiently like the hiring hall to make bargaining over the 
subject obigatory ignores the fact that the hiring hall serves a unique and important 
function wholly unlike the function of the draft eligibility rule, 
j. Bona fide, arms-length bargaining 

The third prong of the Mackey and McCourt standard requires that the restraint 
under scrutiny be a product of vigorous collective bargaining before immunity will 
attach. In both Mackey and McCourt, the critical factor was the extent that the free 
agent indemnity rule under challenge was the product of actual bargaining. In 
Mackey* as in this situation, the rule under scrutiny had been made part of the col- 
lective bargaining contract between the N.F.U and the N.F.L.RA. through incorpo- 
ration by reference. 143 The League there argued* as it could be expected to in a 
challenge to the draft eligibility rule, that the rule's incorporation into the collec- 
tive bargaining contract immunized its application from antitrust scrutiny. The 
Mackey court* however, determined that the Rozelle Rule was not, in fact, the prod- 
uct of 'bona-fide, arm's-length bargaining." 144 The court reviewed the recent bar- 
gaining history and found that the rule remained unchanged since its unilateral im- 
plementation prior to collective bargaining, 146 It affirmed the district court's find- 
urn that the union had received no "quid pro quo" for the rule's inclusion in the 
collective bargaining contract. 146 

In McCourt the district court noted that the terms of the challenged contractual 
provision were identical to a rule adopted by the owners three vears earlier. 14 ' 
Therefore, the court concluded that the rule had been "unilaterally ' included in the 
collective bargaining agreement* was not the product of bona fide arm's-length bar- 
gaining and would not come within the labor exemption. 148 The Sixth Circuit disa- 
greed with the district court's characterization of the bargaining process. The court 
of appeals observed that the players' association had employed several bargaining 
tactics, including the threat of a strike and antitrust litigation 140 but had failed in 
its effort to alter the League's position on this issue. 1 * 0 Since the League had as- 
sented to other benefits in exchange for the provision under challenge* its inclusion 
in the agreement was the result of legitimate, albeit hard, bargaining. 1 * 1 

As regards the draft eligibility rule, the available evidence reveals that the rule, 
although incorporated bv reference into the collective bargaining agreement, is not 
the product of actual give-and-take during negotiations. 152 This fact alone Paces 
the matter beyond the standard Tor immunity set forth in Mackey and McCourt In 
addition, although the requirement of actual bargaining has not been a factor in 
Supreme Court review of the labor exemption, 153 it has been a critical determinant 
in antitrust challenges to leserve system components in professional sports. 1 * 4 

In Phitadetphia World Hockey Club, Inc v. Philadelphia Hockey Club, Inc>, 
for example, a franchise of fledgling World Hockey Association alleged that the re- 
serve clause, league affiliation agreements and other devices to control player mo- 
bility were violative of the antitrust laws. The district court, in finding for the plain- 
tiffs, 1 ** gave careful attention to the extent of actual bargaining between the NHL 
and the Player's Association over the reserve system restraints under attack. The 
court observed that the matter had originally been inserted in individual player 
contracts before the advent of the players union. The court — while finding as a 
matter of fact that the arrangements under attack had been "discussed"— refused to 
conclude that it was a product of "collective bargaining." 1 * 7 Similarly, in Robertson 
v. NBA. a group of professional basketball players again attacked components of 
the reserve system and the draft as impermissible restraints on trade. The League 
urged a two-prong standard for immunity: "(1) Are the challenged practices directed 
against non-parties to relationship if they are not, then {2) are they mandatory sub- 
jects . . . bargaining? If the answer to No. 1 is 'No' and to No. 2 'Yes,' the practices 
are immune . . . ** 150 The court opined that if the practices under scrutiny had 
been the subject of collective bargaining, then a subsequent agreement might have 
been insulated from antitrust interdiction. In this case, however, the court conclud- 
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ed there had been no tradeoff or exchange between the parties over the issues. The 
court embraced the same standard set forth in Philadelphia World Hockey, namely 
"[sjerious* inten9ive» arm's-length bargaining*" 1 * 0 

It appears that the justification for the requirement of actual negotiations is two- 
fold: First, actual bargaining is strong evidence that, in the end* the union consid- 
ered and approved of the restraint: 

*'to the extent that a general principle emerges from the case {Robertson}* it seems 
to be the same point made by the court in Philadelphia World Hockey: the labor 
exemption will be applied only to those practices which have been approved by the 
union. The approval which is given must be more than passive acquiescence and be 
the product of serious* good faith bargaining-" 1111 

Given the origins of the doctrine as a protective device Tor unions* such a require- 
ment has been thought necessary by reviewing courts. 1 * z Second, to the extent that 
the labor exemption doctrine has been extended to insulate collective bargaining 
agreements as well as union activities from antitrust review* the requirement in- 
sures that actual bargaining take place [est the doctrine be turned on its head and 
become a mechanism by which employers utilize a weak union to shield otherwise 
unlawful activities.™ 

in our view* however, the requirement or "actual bargaining" is Trought with 
danger and should be applied only in narrowly circumscribed situations. We submit 
that the distinction between discussion and bargaining is overly obscure to discrimi- 
nate the licit from the illicit. The N.L.R.A., of course* requires that parties bargain 
in good faith over mandatory subjects of bargaining.'®* And* while the Board will 
outlaw disengenuous or "surface bargaining*"** there is no requirement that parties 
modify original positions or otherwise make exchanges as to any particular 
matter. lfla 

The particuiar posture under which the prior sports cases arose unquestionably 
contributed to the development or the requirement of "actual" bargaining, in all 
such cases* the employment terms under scrutiny antedated the establishment of a 
mature collective bargaining relationship between the owners and players. The 
unions were* relatively speaking, week. 137 Later, when a component of the reserve 
system appeared in a collective bargaining agreement and was challenged by disaf- 
fected players, the teams sought a grant of immunity under the labor exemption. 
Courts were unwilling to permit the employers to use the union as a shield to pro- 
tect them from clear liability for restraints which were* in effect* unilaterally im- 
posed* Given the fact that the original purpose of the labor exemption was to pro- 
tect unions and their legitimate organizational and collective bargaining activities* 
the prospect that the labor exemption doctrine might be used as "a cat's paw to pull 
the employer's chestnuts from the antitrust fires" le * was an unsavory one for 
courts, Since the unions in professional sports have matured, however, there is less 
justification for the requirement of "actual bargaining 1 ' when the subject matter ap- 
pears in the collective bargaining contract. 169 Moreover, there is considerably more 
reason to assume that if a matter appears in a collective bargaining contract* either 
directly or by reference* that it is the product or arm's-length bargaining, 1 70 

As a result* if bona-flde arm's-length bargaining were the only ground upon which 
the subject matter failed the test for the labor exemption, then we would be unable 
to find that the matter fails outside the area of immunity. Given our conclusion 
that the matter fails all three prongs of the standard, however, it rem Jt ins one more 
piece of evidence supporting a conclusion that immunity is unwarranted. More im- 
portantly, given that the draft eligibility rule has not been subjected to actual nego- 
tiation* the question arises: What effect would vigorous bargaining between the 
N.KL. and the N.F.L.RA. have upon labor exemption applicability? In our judg- 
ment* the third prong of the Mackey and McCourt standard adds nothing to the nec- 
essary task of balancing employee interests against anticompetitive effects. Because 
the third prong of the standard is the least justifiable measure of labor exemption 
applicability* we conclude that even if the parties were to vigorously bargain over 
the draft eligibility rule* a subsequent agreement on the matter would not immu- 
nize the rule under the labor exemption. Inasmuch as the labor exemption is not 
available to save the draft eligibility rule from antitrust scrutiny* we turn to exam- 
ine the rule under substantive antitrust doctrine. 

HI. The antitrust taws 

The bask policy of the federal antitrust laws is to prohibit unreasonable re* 
straints on economic competition. 1 7 1 One of the oldest and best established of these 
restraints is a contract which unreasonably forbids anyone from practicing his call- 
ing. 1T * When an athlete is declared ineligible Tor the professional football draft* he 
is effectively prevented from practicing his trade. 

The draft eligibility rule is only one of a number of player restraint rules which 
have been imposed upon professional athletes by the concerted action of team 
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owners. Many of thow rules directly restrained competition for player services by 
impeding the free movement of players between teoms. m Since these rules were 
thp product of an agreement by the owners which seriously interfered with a ploy- 
era" ability to practice his trade, they were challenged us illegal under the Sherman 
Act. In most cuses, the players successfully claimed that the rules were concerted 
refusals to deal or group boycotts which unreasonably restrained competition for 
players services. ,7h * Since *he N.RL/s draft eligibility rule is likewise, a restraint on 
competition for the services of college athletes, it too is illegal it 1 it unreasonably 
restmins competition. Any inquiry into the legality of the rule must begin with a 
review or the Supreme Court cases dealing with boycotts and concerted refusals to 
deal 

A. The Supremt* Court— Boycotts and Converted Refusals To Deal 

While Section I of the Sherman Act. 17 * if rend literally, wouid condemn every 
type of concerted restraint of trade, the Supreme Court has interpreted the statute 
as prohibiting only undue or unreasonable restraints of traded™ This rule of reason 
as formulated by the Court left a good deal open to inquiry, and proved difficult and 
time-consuming io apply, Under the rule it is first necessary lo perform an in-depth 
analysis of the facts of the case to identify the exact nature of the practice involved. 
Next the trial cou^t is required to hear evidence concerning the purpose or the ac- 
tivity. If it is determined that the purpose of the practice was to limit competition, 
then" it is declared illegal. If. on the other hand, it is determined that there is no 
anti-competitive purpose, the inquiry is not at an end. it is then necessary to assess 
the effect on competition. Ir the net effect of the practice is to lessen competition, 
then it is likewise illegal. 177 

It did not take very long for the Court to determine that there are certain types of 
agreements which have such a pernicious effect on competition that they can be 
conclusively presumed to be illegal without any elaborate inquiry into the precise 
harm which they caused, m This principle of per se unreasonableness has been ap- 
plied to price fixing** 7 * market divisions, 180 boycotts. 1 * 1 any tying arrange- 
ments,** 2 

Whenever the Supreme Court discusses per se violations, it invariably mentions 
group boycotts and concerted refusal to deaL 1Ba The Court has been quick to con- 
demn such restraints in language which implies that these arrangements are 
always a violation of the Sherman Act In Paramount Famous Lasky Corp. v. United 
Stalest* 4 for example, a group of film distributors agreed that they would include 
in every standard exhibitor contract a clause which required arbitration of all dis- 
putes, They further agreed that none of them would deal ivith any exhibitor who 
refused to agree to such terms. The Court rejected the industry's claim that the 
clause in its agreement requiring that there be no dealing with non*com plying ex- 
hibitors was necessary to protect the industry against undersirable practices: "It 
may be that arbitration is well adapted to the needs of the motion picture industry: 
but when under the guise of arbitration parties enter into unusual arrangements 
which unreasonbly suppress normal competition their action becomes illegal, * '** 

Similarly, in Fashion Originators * Guild. Inc. v. F.T.C. 1S<J when a group of manu- 
facturers of women s clothing agreed to refuse to sell their products to any retailer 
who sold garments which had been copied from a member of its guild, the Court had 
no difficulty finding that suoh a practice was illegal. 187 The defendants' aim to pro- 
tect themselves from allegedly illegal conduct was no justification. The Court held 
that u [u]nder the circumstances it was not error to refuse to hear evidence offered, 
for the reasonableness of the methods pursued by the combination to accomplish its 
unlawful object is no more material than would be the reasonableness of the prices 
fixed by unlawful combination." 188 

In K*nrs. Inc v. Broadicay-Hale Stores. Inc.**** the Court reiterated that group 
boycotts or concerted refusals to deal could not be saved by allegations that they 
were reasonable. 190 In keeping with its rigid view regarding such practices, the 
Court has held that the agreement of a group of automobile dealers to encourage 
General Motors to stop selling to discount outlets was a classic conspiracy amoant- 
ing to a group boycott and therefore per se illegal. 19 * 

Based on the above cases, it would seem that any concerted action by competitors, 
including a league s concerted refusal to draft a college football player constitutes a 
per se violation of the Act, There is, however, the possibility that under certain cir- 
cumstances, an otherwise per se violation might be permitted if it comes within the 
so-called Silver's exception, 

/. The Silver $ exception 
In Silver v< New York Stock Exchange ,fl2 the court indicated that under certain 
circumstances a practice which would ordinarily be a per se violation of the Sher* 
man Act might be permitted. While holding that the Exchange had violated the 
Sherman Act because it excluded a broker from access to its facilities without p 
hearing, the Court stated that "absent any justification derived from the policy of 
another statute or otherwise," the action of the Exchange would be illegal per 
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se. Thb language implies that the Court has left the door open in certain types of 
self- regulatory schemes 

Whether the door is merely cracked or dung wide open, however, has been the 
subject of much debate. Some bel**ve that Silver sets forth a very narrow exception 
mandated by legislative action.' 1 ^ Hhers read the case more expansively/ 4 * and 
have set forth the following three requirements: 

(1) The industry structure requires self- regulation. 

i2> The collective action is intended to it%) accomplish an end consistent with the 
policy justifying self- regulation, tb} is reasonably related to that goal, and (ct is no 
more extensive than necessary. 

(31 The association provides procedural safeguards which assure that the restraint 
is not arbitrary and which furnishes a basis for judicial review. 104 

J. The ntte of reason 

In spite of the strong language used by the Supreme Court* there are numerous 
lower court decisions which have upheld various types of self- regulatory schemes 
which have the effect of a boycott. 1 * 7 A number of commentators have attempted to 
reconcile these cases with the Supreme Court's apparent hostility to all forms of 
concerted refusals to deal. 1 *" Alas, the explanations given for these decisions are 
almost as numerous as the cases themselves. Inasmuch as the rule is part of the 
professional football's draft and thus a self-regulatory scheme* it is necessary to ven- 
ture into this legal "no man's land." 

Professor Sullivan* for example, proposes that only classic boycotts should be per 
se violations while other forms of concerted action should be analyzed under the 
rule of reason. 1 * 0 A classic boycott occurs when a group of competitors seek to pro- 
tect themselves from competition from non-group members by taking concerted 
action aimed directly at depriving their competitors of some essential trade relation- 
ship. For example* in order to drive a troublesome price-cutter out of the market, a 
group of automobile manufacturers might agree to stop buying steel from a supplier 
unless the supplier refused to sell its product to the non-group auto manufactur- 
er. 200 Since under these circumstances the purpose is clearly anticompetitive* there 
is no justification for engaging in any extended factual analysis. The benefits from 
such arrangements are few* or none, and the dangers to competition are substantial. 
Thus, his approach is based on analyzing the purpose and effect of the agreement. If 
the purpose is anti-competitive* then it should be conclusively presumed to be il- 
legal. If* on the other hand* the purpose of the practice is not to restrain competi- 
tion* but its efTect is anticompetitive* it should be judged under the rule of reason. 

This apparently is true even if the boycott is also used to achieve a reasonable 
program of industry self- regulation. In Silver v. New York Stock Exchanged 1 for 
example, the Court rejected the use of a boycott as a means of self-policing. In hold- 
ing that such action violated the Sherman Act* the Court stated that the reasons for 
the action were irrelevant. 202 The Court further stated that the boycott, if not 
exempt under the Securities and Exchange Act* would be a per se violation. 20 * 

On the other hand* there are arrangements which do not have the purpose of 
harming competition but may nevertheless have the efTect of a boycott. These are 
referred to as concerted refusals to deal. 204 In these cases* a group of competitors 
agree to take some concerted action which has the efTect of excluding a non-competi- 
tor from the market place. For example, a group of soft drink manufacturers might 
agree to not use saccharin in their product. The efTect of this arrangement is that 
none of the manufacturers will deal with the supplier of saccharin. This case, unlike 
the classic boycott, has neither the purpose nor the efTect of the classic boycott, that 
is, to put a competitor out of business. Thus* in Sullivan's view, it should be judged 
by the rule of reason. 

Another commentator using an approach developed by Professor Coons has taken 
a somewhat different view of the problem. According to this approach, the legality 
of the concerted action should be judged by whether its purpose is commercial, that 
is, motivated by pursuit of profit, or non-commercial. 20 * If the group's purpose is 
commercial, 300 then it should be judged by the traditional rules which apply to boy- 
cotts. If* on *he other hand* the group's purpose is noncommercial and is found to 
further a socially beneficial goal, then it should be upheld. 207 This approach ap- 
pears to be unworkable in the present situation. 

A group of non-com peti tors will always have only non-commercial purposes in 
mind when they engage in any concerted action. For example, a group of parents 
who agree to boycott an X- rated movie theatre are only Interested in protecting 
themselves, their families and their neighborhood frjm the influence of the theatre. 
On the other head, the purposes set forth by a group of competitors will generally 
be both commercial and non-commercial- For example, the N.F.L. will probably seek 
to justify the rule because it insures that each player will have an opportunity for a 
college education, 2 08 it promotes player safety 2 "* and that it is necessary to insure 
a pool of talented players for the League. 2 * 0 While the first two reasons are non- 
profit oriented* the third reason is basically economic in nature. Since the purposes 
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are a mixture of economic und non-economic reasons* this approach appears to 
break down since it offers no guidunce as to how such a case should be handled. 
Moreover, even if this approach could be modified to deal with these cases it ap- 
pears that the Supreme Court would not adopt this line of analysis for "noncom- 
mercial" schemes which are adopted by competitors, 311 

The rlile-of reason approach is nevertheless consistent with the view that profes- 
sional football differs significantly from most other business ventures since the pro- 
fessional football clubs for most purposes are not competitors in the economic sense. 
Jn Smith v. Pro Football, Inc.,* 1 * the Court viewed the N.F.L. as basically a joint 
venture which provides an entertainment product, that is* football games and tele- 
costs. Since this is the case, no cht^ is really interested in driving any other club out 
of business because this would ultimately lead to the failure of the entire league. As 
a practical matter* the League may thus be closer in the Legal sense to a profession 
than to a business venture. 313 If so* the League may be free to vary their practices 
from an absolute free market system. It should be noted* however* that in regard to 
player talent the teams are* in fact, com peti tors. 2 14 

The Supreme Court in National Society of Professional Engineers v. United 
States*** has recently limited the scope of inquiry under the rule of reason by stat- 
ing categorically that the rule* contrary to its name* "does r- H open the field of anti- 
trust inquiry to any argument in favor of a challenged restraint which may fall 
within the realm of reason/' 310 and that the inquiry must be "confined to a consid- 
eration of (the restraint's] impact on competitive conditions." 217 The purpose of 
antitrust analysis, the Court concluded, "is to form a judgment about the competi- 
tive significance of the restraint* it is not to decide whether a policy favoring compe- 
tition is in the public interest, or in the interest of the members of an industry. 
Subject to exceptions defined by statute, that policy decision has been made by Con- 
gress/* 218 When this language is coupled with the Court's statement that the "true 
test of legality is whether the restraint imposed is such as merely regulates and per- 
haps thereby promotes competition or whether it is such as may suppress or even 
destroy competition*" 21 * it appears that a group of businessmen could not justify 
their restrictive conduct on the basis of some non-economic benefit* e.g., the protec- 
tion of the public health. 

Relying on Professional Engineers, the D.C. Circuit in Smith 220 declared that the 
National Football League draft as it existed in 1968 was illegal. Using a rule-of- 
reason approach* the Court found that the draft was anti-competitive both in pur- 
pose and effect- 331 Since the purpose cf the draft was to restrict competition among 
the N,F.L. clubs f i* services of college players, it was designed to limit competition. 
In addition* the draft forced each seller of football services to deal with only one 
buyer* thus robbing the seller of his bargaining power. 

The D.C. Circuit Court rejected the League $ argument that the draft was neces- 
sary to maintain competitive balance* stating that while it might help to maintain 
competition on the field, it did not increase competition in the economic sense of 
encouraging others to enter the market. 23 * This being the case, the League's posi- 
tion boiled down to an assertion that competition in the market for entering players 
would not serve the best interests of the public, the clubs or the players themselves, 
and such justification was not permitted as a defense. The court held that Profes- 
sional Engineers foreclosed such non-economic justification because a player draft 
can survive scrutiny under the rule of reason only it if is demonstrated to have posi- 
tive, economically pro-competitive benefits that offset its anti-competitive effects* or 
at least accomplishes legitimate business purposes and has an insubstantial anti- 
competitive effect. 333 

The question of whether player restraints in general should be treated as per se 
illegal or judged under the rule of reason has recently received much attention. In 
light of the uncertainty embodied in the Supreme Court cases, it is not surprising 
that the sports cases have not produced a definitive answer. 

Initially* courts were reluctant to apply the per se rule to the sports cases because 
of the industry's unique economic position.* 24 These cases were followed by a series 
of decisions which looked more favorably on the per se approach. 22s It now appears 
that the pendulum is swinging back toward the rule of reason. 226 

While some authorities indicate that the approach used to analyze player re- 
straints is immaterial, since "either path will lead to the same destination/* 2 27 this 
is not necessarily the case. In Professional Engineers the Court indicated that under 
the rule of reason, a restraint of trade could not be justified by reasons unrelated to 
the market place. 336 Thus* the Court rejected the association's attempt to justify its 
refusal to discuss prices as necessary to protect the public from poor engineering 
practices. If this approach to the rule of reason is used to determine the legality of 
the draft rule, then non-economic reasons such as insuring that young athletes re* 
ceive a college education or player safety could not be considered. 

On the other hand* if the Silvers exception is applied, then such non-economic 
reasons might be considered* since all that is required is that the collective action 
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tli accomplish tin end consent with the policy justifying self-regulation; 12} is rea- 
sonably related to that goal; and VA\ is not more extensive than necessary. 2 ^ In Sil- 
ver's the Court pointed out that protection of the public interest in safeguarding the 
investing public as well as the gcnernl confidence in the exchange would Justify re- 
fusing to deal with an unreliable non-member^ 0 Since it is uncertain which ap- 
proach might be employed by a court in determining the legality of the drnft eligi- 
bility rule, it is analyzed first using the per se test and then the rule of reason. 

3, Per at' illegality 

There have been two professional sports cases outside professional football which 
have dealt with prnctices similar to pro football s draft eligibility rule. In both of 
these cases the courts used a per se approach. In Denver Rockets v. Alt Pro Manage- 
ment Inc. 2Stl Spencer Haywood successfully challenged the National Basketball As- 
sociation rule which prohibited a qualified player from negotiating with any N + B + A + 
team until four years after his high school class graduation. The outcome was the 
same in Linesman w World Hockey Attswiation*™ when a nineteen-year-old ama- 
teur hockey player challenged the World Hockey Association s <W,H Ai rule which 
prohibited a player under the age of twenty from playing with any W.HJV team. 

In both enses. the same reasons were advanced for the rule. In Alt-Pro. it was lirst 
contended that the four-year rule was a more efficient and less expensive way to 
train young basketball players than a farm system. Second, the NBA. argued that 
the rule was a financial necessity to the League as a business enterprise and linally 
the League contended that the rule was necessary to guarantee thnt each proles- 
sional basketball prospect was given an opportunity to complete college. 2 - ' . 

The court rejected the first argument statirg that the case does not come within 
the Silver's exception since the NBA. rule made no provision for even the most 
rudimentary hearing before the rule as applied. 2 " The absolute nature of the rule 
also troubled the court since it prohibited the signing of not only college players but 
also those who did not or could not attend college.* 3 * The court summarily dis- 
missed the second contention stating that "even if this were true, it would not. ol 
course, provide a basis for anti-trust exemption/' a3tt 

With regard to the guarantee of a college education, the court felt that such a 
justification could not override the objective of fostering economic competition. It 
is unclear what the court meant by this statement. If Silvers is truly an exception 
to the per se rule* then non-economic reasons which ore consistent with the excep- 
tion should be considered provided they are consistent with self- regulation. In Lines- 
man the WHA contended that the rule was necessary because it insured a poo ol 
talented teenagers for the Canadian junior teams w'hich developed players for the 
W H A 2 " fl Without the rule the Canadian Junior Hockey League would fail- since 
most talented teenagers would sign with professional teams. The court rejected 
these arguments stating that, "the anti-trust laws do not admit any exceptions due 
to economic necessity," 2 ™ The court went on to observe that if professional hockey 
needed a training ground for its players, it should bear the cost of establishing a 

^Wlh^Pro and Linesman as a backdrop, the draft rule will now be analyzed to 
determine whether it passes muster under the Silvers exception. On its face the 
rule clearly is a concerted refusal to deal which restrains competition in the 
market for the services of college players. Unless it satisfies all three elements of 
the Silvers exception* it is illegal perse. , m „s 1 - te 

The first element of the Silvers exception is that the industry structure requires 
self-regulation. In the case of professional football the policy justifying seir-regula- 
tion is one of permitting rules, which because of the nature of the business, are nec- 
essary for the leagues to maintain a competitive balance and to function with rea- 
sonable efficiency. For example, some form of draft would seem to be necessary to 
insure that the richest and best teams do not acquire all the best players. There 
seems to be little doubt that the N.F.L, and by implication the U.S.F L , has at least 
tacitly been given the right of self- regulation. While there is no legislative mandate 
for self-regulation, judicial approval abounds." 0 Thus, the first element of the Sil- 
vers test has been satisfied. „ . . . 

The second element of the Silver's exception is whether the rule furthers the goal 
of self-regulation. As in Att-Pro.the leagues can be expected to argue that their rule 
is consistent with self-regulation since it is intended to insure that all prospective 
players at least have the opportunity to obtain a college degree since a professional 
football career is temporary at bert."« it is diffkult to imagine how the goal insurj 
ing a college education will accomplish any end consistent with the leagues need 
for self-regulation. While encouraging young men to complete their college educa- 
tion is commendable, it does not aid in maintaining competitive balance or in 
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protecting the leagues' integrity, 2411 Moreover, even if it could be said that the rule 
does further some relevant goal* it is certainly more extensive than necessary. Th* 
rule applies to all players including those who do not want to go to college and 
those who are mentally or financially unable to do so, 

Without college football there would be no organized system for the development 
of a pool of talented prospects. Since college players are the primary source of 
talent, it is necessary that the leagues maintain good relations with the colleges, 
The rule also benelHs the colleges since many teams rely heavily on one or two ath- 
letes. Thus, the real reason for the rule is that as a practical matter the use of col* 
I ege-dev eloped talent is a more efficient and less expensive way to train new play- 
ers, 

U the goal of the rule is to insure an uninterrupted flow of talent to the leagues 
so that they can efficiently engage in competition, then this end is consistent with 
the policy justifying self-regulatfon* This is even more true if* as in AlUPro, the 
Leagues argue that their financial survival is at stake. What is unclear, however, is 
whether the rule is reasonably related to this goal Considering t^e number of pro- 
fessional football teams (thirty-eight teams) it is unlikely that the loss of a few tal- 
ented players from some college teams would have any great impact on college foot* 
ball Certainly the Loss of a superstar (e*g*. Walker! by a school ie.g<, Georgia) will 
have a more severe impact on the championship prospects of a particular team and 
thus cause a certain loss of goodwill. * 44 The drafting of Walker by the U.S.RL* has 
led to a great deal of animosity between the U.S.F.L. and the colleges. 3 "* Neverthe- 
less, it is unlikely that such "raiding" would lead to a destruction of college football 
since there are relatively few athletes who are capable of playing professional foot" 
ball without the benefit of four years of competition* Moreover, the elimination of 
the rule may also have the effect of restoring amateurism and academic excellence 
to college football For many colleges, athletics is big business* 245 Many schools 
fiercely compete for star athletes who will fill their stadiums and colters to over- 
flowing. This mad pursuit of talent has led to many abuses such as paying college 
players 246 and admitting students who lack the motivation or intellectual tools to 
succeed academically. 247 If the rule were eliminated, then those athletes who are 
either unwilling or unable to attend college will be eligible to play professional frot~ 
ball. Thus* some of the temptation for colleges to commit recruiting violations would 
be removed. 

It should be noted that in Linesman, the court rejected this argument stating that 
*'the anti-trust laws do not admit of exceptions due to economic necessity/ 1 iE4M Yet* 
if Stiver's truly allows for an exception to the per se rule* then the justification of 
economic necessity* provided it is consistent with the policy underlying self-regula- 
tion* should be permitted. As a Practical matter, economic necessity will not be a 
serious issue in any case involving the N + F.L> and probably the U.S.F.L* It is unlike- 
ly that the signing of a few exceptional players will endanger the existence of col- 
lege football. 249 

The leagues might also argue that the rule is necessary to protect a joung player 
who has not yet reached full physical development There is no question that foot- 
ball is a violent* dangerous sport. 250 Certainly* a rule protecting the safety of play- 
ers would be an end consistent with a policy justifying self*regulatlon. 2a 1 The rule* 
however* in its present form, is overly broad since it bars all players without regard 
to their physical prowess. 2 * 2 It is difficult to believe that any player with physical 
attributes similar to Walker, who stands six feet tall and weighs 220 pounds, is in 
any physical danger when he steps onto the playing field. If, in fact, there is con- 
cern for the safety of individual players, each candidate could be required to under- 
go an extensive physical examination prior to his eligibility for the draft. 

The third element of the Silver's exception requires that the association provide 
procedural safeguards which assure that the restraint is not arbitrary and furnished 
a basis for judicial review. 253 A search of the N.RL/s Constitution and By-Laws 
does not reveal any provision which even remotely satisfies this requirement To the 
contrary, the League rules give the commissioner '*the power, without hearing, to 
disapprove contracts between a player and a club, if such a contract has been ex- 
ecuted in violation of or contrary to the N.RL + Constitution and By-Laws of the 
League . . " With one exception, the draft eligibility rule has been uniformly 
applied to exclude all prospective players, 33 * Even in the one case in which a player 
was allowed to play before his class graduated, it was done because of an antitrust 
suit rather than under procedural rules established by the League. 2 ** 

A lack of any procedural safeguards coupled with an almost rigid application of 
the rule is fatal. It was just such a situation which led the court* in AlLPro. to 
strike down an identical N.B,A. rule.*-" In respoase to the court's ruling, the N.B.A, 
adopted a "hardship rule" 25 * which permitted the Commission to allow an athlete 
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who is suffering severe ecomomic hardship to be drnfted prior to graduation. This 
rule was applied so liberally in the N.B.A. thut. us a practical matter, anyone who 
merely claimed hardship was drafted. Finally, in ll)7ti the N.B<A. relaxed its eligibil- 
ity standards so that any player whose high school class has gruduatod may become 
eligible for the draft simply by giving the League written notice forty^five days in 
advance of renouncing his college eligibility," 519 If the N.F.L were to adopt a hnrd- 
ship rule it may still be too strict. In Atl*Prt) the court slated: 

"In addition, it is uncontested that the rules in question an' absolute and prohibit 
the signing of not only college basketball players but also those who do not desire to 
attend college and even those who lack the mehtal and financial ability to do so, As 
such thev are overly brond and thus improper. - ■ .** 2nn 

The courts statement implies that a draft eligibility rule may be applied to those 
who enroll in college, provided they may become a professional if hardship required, 
but may not be applied to those who elect not to be enrolled in college at all. Such a 
rule might make an unfair distinction between those high school graduates who 
oecide immediately to turn professional and those that chose to attend college. In 
any event, the rule still would violate the antitrust laws since it would not satisfy 
the first and second elements of the Silver** exception, 

j. Rule of reason 

To justify its draft eligibility rule under the rule of reason the leagues would have 
to establish that the restraint merely regulates and perhaps promotes competition 
rather than suppressing it. 2flJ As stated previously, the court in applying the rule of 
reason will first look at the alleged restraint to determine whether it has any legiti- 
mate business purpose. It will then balance this purpose against the anti-competi- 
tive evils to ascertain whether the former outweigh the latter A restraint is unrea- 
sonable if it has the net effect of substantially impeding competition. 2 6 * 

In most, if not all. of the prior litigation in which the N.F<L. was involved, the 
League argued that the restraint which it had imposed was necessary to insure com- 
petitive balance Generally* the courts have accepted this as a legitimate busi* 
ness purpose in light of the League's unique position. 26-1 

If. however, the courts follow the lead of the Smith decision, the competitive bal* 
ance argument will be of little benefit. In Smith the Court stated that a restraint 
could only be justified if it was demonstrated that it had positive, economically pro- 
competitive benefits that offset anticompetitive effects. Or* in the alternative, if 
the League demonstrated that its rule accomplished some legitimate business pur- 
pose while having only an insubstantial anticompetitive effect then the rule would 
be upheld. 2Sfl We have frankly been unable to construct any argument which would 
satisfy this version of the rule of reason. 

The leagues might contend that the rule is necessary to protect its source of tal- 
ented football players. 267 If college football were to be severely injured or complete* 
ly destroyed by the elimination of the rule, the leagues' continued existence might 
be jeopardized. They would be faced with the alternatives of either investing huge 
sums of money to develop farm systems or drafting less experienced high school 
players. It appears, however, that no such dire consequences would flow from the 
abolition of the rule. There are over 1 ,700 colleges and universities in the United 
States, most of which have football teams. 3 ** The loss of a few extra players to the 
draft each year would have little impact. Since the N.BAs draft eligibility rule was 
abolished in li)7fi. very few basketball players have joined the professional ranks 
prior to their college eligibility expiring.** 3 Thus, while the rule is convenient for 
the League, it appears that its overall competitive benefits are slight. Moreover, 
elimination of the rule may go a long way toward restoring amateurism to college 
football. Each season college teams are penalized for recruiting violations, most of 
which involve paying students to play football, 210 If the rule is eliminated those 
players who are more interested in the financial rewards available as a professional 
could declare themselves eligible for the draft. 

Moreover, even if competitive balance were a legitimate factor to consider in a 
rule of reason analysis, it is. however, far from clear how the four-year rule can 
possibly advance the cause of competitive balance, 271 Unlike the draft, which in- 
sures that weaker teams are permitted to select first so that they can obtain the 
best players, the four-year rule restricts ail teams equally. 

The draft eligibility rule has a severe anti-competitive impact on the market for 
olayer services. The career of a professional athlete is relatively short.* 7 * Thus, the 
loss of even one or two years of playing time can be very detrimental. 2 ta Moreover, 
if the player is forced to remain in college to play football there is the ever-present 
threat of incurring a serious injury that would end his career. 37 * Finally* the fact 
that a player might compete in the Canadian Foodball League or some semj-profes- 
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si on o I league would not lessen the ontheompetitive impact or the rule. Further* in 
Smith the court rejected the alternative of playing In the Canadian League, since 
the employment opportunities for American players ore greatly limited due to the 
Leagues hiring preference for Canadian players* and the Low salaries and few pro- 
motional opportunities* 2 ™ 

On balance, the rule is manifestly unreasonable. It bars all players, regardless of 
intelligence or financial capability, from playing professional football who were ad- 
vancing competition in any significant **ny* Even if a hardship draft *ere instituted 
it is unlikely that it would withstand scrutiny since there are no real competitive 
benefits from the rule. 



Professional football's draft eligibility rule is an unreasonable restraint of trade 
which cannot be legitimized by its inclusion in the collective bargaining agreement 
between the League and the players* association. The courts of appeal, considering 
the circumstances under which collectively bargained player restraints will be im- 
munized under the labor exemption to the antitrust laws, have formulated a three* 
prong test for making this judgment. This test represents a shorthand method for 
balancing the anticompetitive effects of the rule against its importance to labor— a 
balance which must bo st;uck in favor of labor for the exemption to apply. The 
draft eligibility rule, in ♦ s present form, fails each prong of this test In the broader 
view, the ant icom petit "*\* effects of the rule far outweigh its importance to the play- 
ers* association or ita members and. therefore, tip the balance in favor of antitrust 
application. 

Examined under substantive antitrust principles, the rule violates Section 1 of the 
Sherman Act since it unreasonably restraints competition for the services of talent- 
ed young football players, If the rule is categorized as a group boycott, it is illegal 
per $e unless the Silver's exception is applicable. The draft eligibility, however, is 
not subject to the exception since it is overbroad and does not further any goal or 
purpose reasonably necessary to the League's need for self-regulation* Furthermore, 
under existing procedures, there is no provision for any hearing for those players 
who wish to enter a league. 

If the rule is analyzed under the Rule of Reason, as many courts have judged 
other player restraints, it also violates antitrust laws. On balance, the rule effective- 
ly denies an entire class of able amateur football players an opportunity to play pro- 
fessional football while aiding neither on-field nor off- the- field competition. There 
being no legally cognizable justification for it, the draft eligibility rule is unlawful 

Some may oner that the rule promotes college education or avoids the overreach- 
ing of young athletes. These* however, are not sufficient legal justification. And* 
given the current state of college athletics, it is doubtful that the rule has furthered 
these purposes* The disqualification of th° rule, it is hoped, will lead to clearer dis- 
tinctions between professionalism and amateurism and promote the keenly felt need 
for the latter in college athletics. 



1 Walker is focused upon only as the prototype of a class of persons: Amateur football players 
whose services would be sought by professional teams but for the restraints of the National 
Football League's draft eligibility rule. 

3 Smith. All Alone in the Open Field Nsidb Sports, September, 1981* at 28. Walker stands six 
feet, two inches tall, weighs two hundrv twenty pounds and has been timed at ten and twenty- 
three hundredths seconds for the one hundred meter sprint making Walker among the two 
dozen fastest runners in the world. Hershet Gets His Heisman* Time, Pec. 13. 1982* at gQ t 
Coaches appear given to hyperbole in describing Walker. For example. University of Tennessee 
coach Johnny Majors described Walker as having "more going for him than any player whoa 
ever played the game. He U something God puts on this earth every several decades or so." Id. 
Georgia Tech University coach Bill Curry said, "Herschel is just the biggest, fastest football 
player who ever Jived*' Id. 

'Walker was the state high school champion jn events as disparate as the shot put and the 
one hundred yard dash. He set national high school football records by scoring eighty-six touch- 
downs in his school career and forty-five in his senior year alone. That year he led his team to 
the Georgia state high school Championship, He was a consensus high school All-American and 
Parade Magazine's national high school back of the year Stories about efforts by colleges to 
recruit him are legion. See, e.g.,U Smith & L Grizzard. Glory* Glory. 71-3 U98U 

4 Walker gained more rushing yardage than any freshman in the history of the game. He fin- 
ished third in the balloting for the Heisman Trophy— the first time a freshman had ever ap- 
peared in the top ten. He led the University of Georgia to a 1931 Sugar Bowl victory over Notre 
Dame, a game in which he was voted Most Valuable Player. Smith* supra note & at 29* Georgia 
abo had an undefeated season and won ita first national championship in 1981* Kirkpatrick. 
More Than Georgia on His Mind, Sports Illustrated, August 31* 1981* at 38, 44. 
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* Sporting Now* Sugar Itowl Modta Guides January I, 19S^ T at £6. These associations are the 
Football Writers Asa'n <fir*tt freshman in history*, Kodak (first freshman in history), Walter 
Camp, Associated Press and United Press International Id* Walker's achievements in track and 
field were nearly as remarkable: He qualified for both the indoor and outdoor National Colle- 
giate Athletic Association (N*C<A>Ap) championships. Invitations to compete were extended to 
Walker from the prestigious MlUrose Games, Martin Luther Ktag Games and Drake Relays. He 
was the country's seventh fastest collegiate sprinter at the 100 meter distance in 1981 and was a 
member of the 1381 N-C.A.A, Outdoor Ail-American team. Id* 

" Walker was the Associated Press "Back of the Week" on two occasions and United Press 
International's (U.P.I. \ "Offensive Player of the Week" three times. Again a unanimous first 
team Ait-Amencun. Walker was second in balloting for the Heisman Trophy. Id. 

1 Walker Finally Wins Heismun* Detroit Free Press* Dec, f>, 1982, at 2E. Col. 1. 

* Sugar Bowl Media Guide, supra note 5. at 215-7. 

Most Yards Rushing hy a Freshman in One Season: U>16 in IBM- 
Most Yards Rushing by a Sophomore in One Season: Mill in 11)81. 
M<*i Yards Rushing in Three Seasons: 5,259 in 1980-82. 

Most Games Gaining 1(H) Yards or More in One Season: 1 1 in 1981 ttied with 4 others). 
Most Games Gaming 200 Yards or More by a Freshman: J in 1980, 
Average Yards per Gome by a Freshman: Uti.9 in 11)80, 
Most Carries in Three Seasons: 99-1 in 1080-82, 

Most All-Purpose Yards Gained by a Fre^imon: I.S05 in 1980 UG16 rush, 70 rec, U9 KO retK 
Most Seasons Gaining 1,500 Yards or More: 3 i n 1980. 1£>8L 1982, 

Most All-Purpose Yards in Three Seasons: 5,749 in 1080-82 (5.259 rush. 243 rec, 247 KO ret), 

* Walker: It's Take the NFL Money, or Run, Detroit Free Press, March 13. 1982, at ID, 6D> 
After completing only one yenr of college football* the Atlanta Falcon personnel chief said, "f HT 
he had been available for the draft* he'd have been the first player chosen.'* Smith, supra note 2, 
at '£X It was reported that Walker was offered 11.500,000 to 12,000,000 to sign a three-year con- 
trace with the Montreal Alouettes of the Canadian Football League. L Smith & L, Qrizzakd, 
supra note 3, at l!>2. This offer apparently prompted alumni of the University to attempt to 
start an insurance agency in Walker's name. The Plan was vetoed by the N-C.A.A* Id. The sea- 
soned player development chief for the Dallas Cowbovs, Git Brandt was quoted as saying: 

"Personnel people in the NFL are talking about him more than about any freshman I've ever 
seen. The obvious plan is to try to accumulate draft choices the year his class graduates [19841 
and either hope yqu have the pick of the team that finishes last or have enough early picks so 
you can trade for it. Smith, supra note 2, at 29. ,+ 

10 At the same time. Walker and his family have not had an easy life. Herschel is the fifth of 
seven children of Willis and Christine Walker of Wrightsville* Georgia (pop. 2,100). When Her- 
schel was born, his mother had to travel to Dublin — 11 miles away — since Wrightsville had no 
hospital nor even a small clinic. For most of his life. Willis Walker worked on a farm for $20 per 
weeK while Christine earned $10 per week. After the seventh child was bom, Mr. Walker gave 
up farming for work at a kaolin Ichalk manufacturing) Plant while Mrs. Walker took a job at a 
garment factory. Had Walker signed with Montreal, he could have shifted to the National Foot- 
ball League at age 22 when most players begin their professional careers and "stirred the gran- 
dest scramble in the history of human flesh. Smith, supra note 2, at 30. Walker did not wont to 
go to Canada to ply his trade. "J don't think you should have to go outside your country to make 
a living anyway, ' he said. Id* 

n National Football League, Const, and By-Laws for tne NatY Football League, art. 
XIL §]£] and art, XIV, § H*2 (1976). 

TtiA N.FX, Constitution and By-Laws provide: 

'The only players eligible to be selected in any Selection Meeting shall be those players who 
fulfill the eligibility standards Prescribed in Article XII, £ 12.1 of the Constitution and By-Laws 
of the League, 

"National Football League Constitution and By-Laws for the National Football League, art. 
XIV. §N.2<1SW 



eligibility of such player has expired- or (2) at least five (5) years shall have elapsed since the 
player first entered or attended a recognized junior college, college* or university, or (3) such 
player receives a diploma from a recognized college or university prior to September 1st of the 
next football season of the League. . . ■ fd*> art. XII, § I2.HA)" 

11 In the 1931 Sugar Bowl game against Notre Dame* Walker was badly injured on his second 
carry. His left shoulder ''subtuvatecT* and he had to leave the game. It was the kind of injury 
that normally takes a player out of competition for three weeks, Kirkpatrick, supra note at 
J5. Walker, however* returned to the game on Georgia's next series of Plays. No runner had 
gained more than one hundred yards on Notre Dame all season. Walker was directed not to try 
to catch a pass, not to stiff-arm an opponent and to hold the bnll only with his right hand. Even 
though he was severely injured* Walker carried the ball thinv times* gained one hundred fifty 
yards and scored two touchdowns to gain the 17*10 victory* the Most Valuable Player award 
and the National Championship for his team. Id* at 33. 

" Smith, supra note 2, at 30. 

lH At at 34. The prospect of injury is such that before the 1981 season, Walker s father planned 
to take out a loon of $6,000 to $8,000 to secure a one-year, $500,000 policy inauring against 
injury. Id. at ZZ* 

15 Underwood, Does Herschel Have Georgia on His Mind? Sports Illustrated, March I, 1982, 
at 24, 

16 During the 1960s, the better NF.L clubs drafted college players who, although not playing 
for their college teams in a given year, retained eligibility to play in a future year (so-called 
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"red shirts") enabling dominant teams to stockpile future players, As. a result the League 
banned the drafting of red shirted college playera until their college careers were actually com* 
pleted, Rights of Professional Athletes: Hearings on H.R. 2J55 and H.R. 694 Before the Sub* 
comm. on Monopolies and Commercial Low of the House Comm. on the Judiciary, 94th Cfcng.. 1st 
Sess. 51 U975Mtestimony or Pete Rozelle. Commissioner. National Football League). 

1 1 Underwood. supra note 15. at 24. 

|H See infra note 25 and accompanying teKt 

19 Sec infra notes 43-44 and accompanying text, 

30 J. WEtCTART& C LOW£LLh THE I*W OF SfOBTS, S2S <1j)79?. 

31 Underwood, supra note 15. at 24 (quoting Paul Weiter, Professor. Harvard Law School com- 
menting qn the draft eligibility rule). 

« See infra notes 32-33 and accompanying text. 

" IS U.&C- § 1-31 (1976), See infra note 40 and accompanying teKL 

34 See infra notes 40-48 and accompanying teKL 

** The 1977 Collective Bargaining Agreement between the N.FL and the RF.LP.A. states in 
relevant part: 
"Article I, Section . Full Force and Effect 

"Any provisions of the - N.F.L. Constitution and By Laws . . , which are not superseded by 
this Agreement, will remain in full force and effect Tor the continued duration qf this Agree- 
ment and, where applicable, all players, clubs, the N.F.L.P.A*. the RF.L. and the Management 
Council will be bound thereby." 

36 29 U,S,C §§ 151-69 (1976), Section M) of the Act defines collective bargaining as "(tlhe per 
formance of the mutnat obligation of the employer and the representative of the employees to 
meet at reasonable times and confer in good faith with respect to wages, hours and other terms 
and conditions of employment." 29 U.S.C. § 15&dKl97G). Section 9(a) also declares that the union 
shall be the employees' exclusive representative "in respect to rates ofjpay* wages, hours of em- 
ployment or other conditions of employment/ 1 29 U,S,C § !59(aXl976), The phrase "wages, hours 
and other terms and conditions of employment/ ' then, constitutes the issues about which the 
duty to bargain applies and matters which fall within this definition are mandatory subjects of 
bargaining. Beyond these areas, in so-called permissive subjects of bargaining, either party may 
refuse to negotiate and may implement decisions unilaterally. N.L R B. v. Wqoster Division of 
Borg-Warnen 356 U.S. 342 (19581 

"See. ej£> Smith v. Pro Football* 420 F.Supp, 738 (D.D.C. 1976). affd in part and n>vd in 
part, 593 R2d 1173 (D.C. Cir. 1978 (football): Mackey v. National Football League. 407 F£app. 
1000 ID, Minn. 1975), affd in part and rev'd in pari, 543 F.2d 606 (Bth Cir. 1976)- cert, denied, 438 
U.S. SOI 41947) (football): Robertson v. National Basketball Ass'n. 389 F.Supp> 867 (S.fr N.Y. 
1975* (basketball); Kapp v. National Football League, affd, 586 F.2d 644 (9th Cir 1978). cert 
denied. 441 U.& 907 (1979) (football): Philadelphia World Hockey Clnb. Inc. v. Philadelphia 
Hockey Clnb. Inc., 351 F£upp. 462 (ED. Pa. 19721 (hockey): Boston Professional hockey Ass n v. 
Cheevers. 348 F-Supp, 261 (B. Mass.). 472 F2d 127 (1st Cir, 1972) (hockey). 

"Reynolds v. National Football League. 584 F.2d 280 (8th Cir. 197S* McCburt v. California 
Sports.lnc.460 F.Supp. 904 (E.D. Mich. 1978X vacated. 600 F.2d 1193 (6th Cir. 1979). 

3 * See supra note 20 and accompanying test. 

30 There has been a wealth of scholarship addressing the doctrine or the labor exemption to 
the antitrnst laws. The focus of this Article is upon the application qf the doctrine to negotiated 
player restraint systems in professional sports generally and the N.F.L. draft eligibility rule par* 
ticularly. A partial list or important writings on the doctrine includes: Bondiiu The Sherman Act 
and Labor Disputes <pts. 1 & 2) 39 Colum. L. Rev. 1283 (1935). 40 Colum. L. Rev. 14 (1940): Co* t 
Labor and Antitrust Lows- A Preliminary Analysis, 104 U. Pa L« Rev. 252 (1955): Handler & Zif* 
chak. Collective Bargaining and the Antitrust Laws: The Emasculation of the Labor Exemption* 
81 Colum. L. Rev* 459 (1981): Meltzer. Labor Unions Collective Bargaining and ihe Antitrust 
Laws, 32 U. Chi. L Rev. 659 (1965): St. Antoine, ConnelL Antitrust Law at the Expense of Labor 
Law. 62 Va. L Rev. 603 (1976): Sovebn. Some Ruminations on Labor, the Antitrust Laws and 
Allen Bradley. 13 Ub. LJ. 957 (1962h Winter. Collective Bargaining and Competition: The Ap- 
plication of Antitrust Standards to Union Activities, 73 Yale L.J. 14 (1963). 

iX See infra note 171; N. Pac. Ry. v. United States. 356 U<S> 1. 4 (1958) ('The Sherman Act was 
designed to be a comprehensive charter of economic liberty aimed at Preserving free and nnfet- 
tered competition as the rule of trade."): Allen Bradley CO. v. Local 3, I.B.E.W. 325 U.S. 797. 806 
(1945) ("[Antitrust policy] . . . seeks to preserve a competitive business economy. . ^ . "X L Suv 
ltv an. Handbook of the Law of Antitrust 14 (1977) rThe pnrpose of the antitrust laws is to 
promote competition and to inhibit monopoly and restraints upon freedom of trade * n all sectors 
of the economy to which these laws apply. 'X See also Fried & Crabtree. Labor, 33 Antitrust 
LJ. 38 (19671. 

" 29 U.S.C. §5 151-69 (19761. 

Congress' intent to protect unions and encourage collective bargaining is strongly estab- 
lished in the following excerpt from the preamble to the Act: 

"It is hereby declared to be the policy of the United States to eliminate the causes of certain 
substantial obstructions to the free flow of commerce ... by encouraging the practice and pro- 
cedure of collective bargaining and by protecting the exercise by workers of full freedom or asso- 
ciation, self-organization, and designation of representatives of their own choosing, for the pur* 
pose of negotiating the terms and conditions of their employment or other mntual aid or protec- 
tion. 29 U.S.C. § 151 (1976) (N.LR.A. % IX" 

The N.LR A. further provides that employees have the "right to self-organization, to form, 
join* or assist labor organizations, to bargain collectively through representatives of their own 
choosing, and to engage in other concerted activities for the purpose of collective bargaining or 
other mutual aid or protection. ..." 29 U.S.C 5 157 (1976), 
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a4 In short, unionisation, collective bargaining r.nd standardization of wages and working con. 
ditioni are inherently inconsistent with many of the assumption* at the heart of antitrust 
policy " A. Cox* D, Bok £ ft. Gokmaj** Casks and Matekuc* Labor Law 872 (9th ed, lMJt). 
"Prom the outset* the difficulty in applying the antitrust concept to organizd Labor has been 
that the two are intrinsically incompatible. The antitrust laws are designed to promote competi- 
tion, and unions avowedly and unabashedly, are designed to limit it/ St. Anloine. supra note 
30, at 604. 

" "This Court has recognized that a legitimate nim of any national labor organiTation is to 
obtain uniformity of labor standards and that a consequence of such Union activity may be to 
eliminate competition bos^d on differences in such standards/* U*M*W, v. Pennington. 3m U.S. 

est. tftiti ami 

" Jacobs & Winter* Antitrust Principle* and Collective Bargaining by Athletes: Of Superstars 
in Peonage. 81 YauC L. J. I, 9 (11J71). 

" It is a fundamental tenet of labor law that the rights of an individual must yield to those of 
the group. The Supreme Court has observed; 

"But it is urged that some employees may lose by the collective agreement* that an individual 
workman may sometimes have, or be capable of getting, better terms than those obtainable by 
the group . ♦ . we find the mere possibility that such agreements might be made no ground for 
holding generally that individual contracts may survive or surmout collective ones. The practice 
and philosophy of collective bargaining looks with suspicion on such individual advantages/* 

J.l. Cose Co, v* N.L.EtB.. 321 U.S. 332. yyS (11)44*. See also, H. Wellington, Labor and the 
Legal Process 130 <l9ti8); J. WeistartJe C. Lowell, supra note 20 at 549. 

** Jacobs & Winter, supra note ;J6. at $-10: J. WeiStauT & C Lowell, supra note 20. at Gti2. 

99 ++ We have long since concluded that the value of having unions in our society makes them 
worth promoting. Having made that judgment, we must be prepared to abide some of the conse- 
quences/* St. Antoine. supra note 30, at 63 L 

* fl It ts clear, however, that Congress" primary purpose in enacting the Sherman Act was to 
deal with business monopolies and restrictive trade practices, not trade union activities. Ape* 
Hosiery v. Leader. 310 ITS. 469 U940). Indeed* a genuine question exists as to whether Cogress 
intended the Act to apply to groups of employees a. all "On tlie basis of the Congressional de- 
bates ... it is believed that no valid evidences can be found in the records of the legislative 
proceedings that Congress intended ttie Anti-trust Act to apply to labor organizations." E. 
Herman. Labor and the Sherman Act 51 (1930k See also. Boudin. <pt. 1)* supra note 30* at 
1285-87. 

11 See. e#* Pennington. 381 U.S. 6G5-6& 

** See. The Developing Labor Law. IC. Morris, ed. 19711 380-90. 405. 407-400* U.S, Gypsum 
Co. 04 N.L.R.B. 112 (1951) (seniority systems as mandatory subjects of bargaining*: Houston 
Chapter, Associated General Contractors, 143 N.L.R.B. 409 (1963) enfd 349 F.2d 445; cert den. 
382 U.S, 1026 U 966 M hiring ba*ls as mandatory subjects of bargaining), 

40 Judicial review of Congressional efforts to create an antitrust exemption for labor has lim- 
ited the statutory exemption to specific unilateral union octivuies including secondary Picket, 
ing and boycotts. United States v. Hutcheson* 312 VS. 219 <1941fc Connell Constr. Co. v. Plumb* 
ers & Steamtftters Local 100* 421 U.5. 616. 622-22. Handler & Zifchak. supra note 30 at 470. 
Negotiated agreements between unions and employers, therefore* are not subject to the statu- 
tory exemption. Pennington. 381 U.S. at 662. As early as 1941. however, the Supreme Court rec- 
ognized in Hutcheson that accommodating antitrust and labor policy reouired that some labor* 
management agreements be accorded a non-statutory exemption from the antitrust laws. Con* 
nelL 421 U.S. at 622-3. As Justice Goldberg observed, to do otherwise would permit Unions and 
employers to conduct industrial warfare but prohibit a peaceful resolution to their dispute. 
Local 189 Amalgamated Meat Cutters v. Jewel Tea Co.. 381 VS. 679, 712 (Goldberg. J., dissent, 
ing). 

<* Allen Bradley Co. v t Local 3, I.B.E.W.. 325 U.S. 797* 806 U945>. 

46 See. e>&, Pennington, 381 U.S. at 657 (Goldberg. J., dissenting) ami Jewel Tea* 381 U.S. at 
676 U965) (Goldberg. J., concurring). Justices Harlan and Stewart joined Justice Goldberg in 
Pennington and Jewel Tea, Under these Justices' viev% the labor exemption should automatical- 
ly immunize aay labor management agreement governing mandatory subjects of bargaining. Id. 
at 697-726. 

46 Professor Sovem. for example* has urged that labor abuses be addressed not through Sher- 
man Act application but "within the framework of our labor legislation/* Severn* supra note 28, 
at 963. Professor Winter has argued in favor of a legislative approach to regulating abuses aris- 
ing from labor.management agreements. Winter. Collective Bargaining and Competition: The 
Application on Antitrust Standards to Union Activity 73 Yale L. J. 14. 66-73 (1963). Professor 
Handler and William Zifchak have urged a similar approach. Handler & Zifchak* supra note 28. 
at 514 and n.303. 

47 As Professor Melt2er has observed, "[wjhether any particular demand is exempt depends on 
weighing the interest in competition against the competing interests of the employees." Meltzer. 
supra note 28, at 724, Justice White* in his opinion in Jewel Tea, also remarked: 'The crucial 
determinant is not the form of agreement , . , but its relative impact on the product market 
and the interests of union members." 381 U.S. at 690 n.5. 

4 * See infra note and accompanying text. 

4 *The draft is the mechanism bv which entering playere are allocated to teams* usually in 
reverse order of the selecting team s standing the prior year. The most hotly contested element 
of the draft has been the exclusive, perpetual right of the drafting team to negotiate for the 
drafted player's services. See e<g» Smith v. Pro Football* 420 F.Supp. 738 <D.D.C. 1976). afTd in 
part and revd in part, 593 RZd 1173 (D.C. Cir. 1978)- Robertson v. National Basketball Ass n. 388 
F.Supp. 867 fS,D. N.Y. 1975). fke oho* Pierce, Organized Professional Team Sports and the Anti* 
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trtifit Ism*. 4:\ Coasw.t. L.Q. ftffh MttUSffiH); Note The Batttvofthe Superstars; Pla\er Restraints 
in Profewtiunal Team Spurts. W> U. Fla, L Rkv. 6f>9, 07011080). 

**! Reserve systems were characterized by u perpetual right in the employing dub to renew 
the contract of the Player and were enforced through nO*tnmpering agreements. J h Wkistaht & 
C Lowell, supra note 2ih at !i0fi. See Rottcnberg. The Baseball Players* Labor Market Pou 
Etw. 242, 245 i lyjtfl (blacklisting arrangements 

sl Indemnity arrangements omonjz teams insure that if n player leaves a club which employs 
him to pluy fpr another teum within the League, then the original team will be compensated in 
the form of a player, draft rights or money. League by.laws frequently provide that if the former 
and the acquiring team cannot agree on the type or amount of compensation the former team 
*Sould receive, then the determination would be made by the leiigue commissioner. In essence* 
thv compensation is a forced trade, These arrangements have produced considerable litigation 
For a discussion of the operation of indemnity arrangements, see Mackey v> Notional Football 
League, 407 F,Supp, 1000 iD. Minn. 1975). affd m part and re^d in part. 543 F.3d 606 l8th Cir 
1976), cert denied, 438 U.S. «0I tll>77); Robertson v. National Basketball Ass'm 389 F.Supp, 867 
IS.D. N.Y. Kapp v. Natiunal Football League, 300 F.Supp, 73 (RD. Cal. 1974). affd 58(i 

F.2d 044 (9th Cir. 1978* cert, denied 441 US. 007 ( [979). In these cases, players claimed that the 
forced compensation schemes operated to discourage prospective employing club owners from 
hiring available players and, therefore, restrained plaver mobility. See H, Demmert, The Eco* 

NOMtCS Of PROFESSION** TEAM SPORTS 38 < 1973). 

** Since Justice Holmes* decision in Fed. Baseball Club of Baltimore v. Natl League of Profes. 
sional Baseball Clubs. 259 U.S. 200 1 1922), baseball* alone among professional sports, has operate 
ed ander a judicially created exemption from the antitrust laws. This exemption has engendered 
a great deal of comment and criticism. See. e.g., L. Sob el, Professional Spouts and the Law, at 
66-72 (1977); Comment* Baseball's Antitrust Exemption: The Limits of Stare Decisis. 12 B.C. Inc. 
and Comm. L. Rev. U9? 1); Berry & Gould, A Long Deep Drive to Collective Bargaining; Of Play- 
ers* Qtvners. Brawls and Strikes, 31 Case W. Res, L. Rev. 685, 72!? & n. 129 U981); Comment* The 
Super Bowl nnd the Shern\an Act: Professional Team Sports and the Antitrust Laws, 81 Harv. L. 
Rev. 418 Cl967r. See also. House Subcommittee on Study of Monopoly Power, H.R. Doc. No, 2002, 
82nd Cong,, 2nd sess. (1952). 

11 See, e,&. Mackey v. National Football League, 407 F.Supp< 1000 iD, Minn, 1975) affd in part 
and rev*d in port. 54\) F,2d 606 iStb Cir. 1976* cert, denied, 438 U.S, 801 (1977) (football)* Smith v. 
Pro Football. Inc.. 420 FSupp. 783 ID.D.C. 1076>* affd in part and reva 3 in port 593 F 2d 1173 
<D.C, Cir, 1978) (football); Robertson v. National Basketball Ase*n> 389 F.Supp, 867 (S.D. N.Y. 
l&7,">) ibasketbalU Denver Rockets v. AU.Pro Management, Inc., 325 FSupp. 1049 iC.D, Cal. 1971) 
<basketballii Philadelphia World Hockey, Inc. v h Philadelphia Hockey Club, Inc. 351 F.Supp. 462 
IE.D. Pa. 1972) Ihockey), McCourt v. California Sports, Inc.. 460 F.Supp, 004 (E.D. Mich., 1978) 
vacated, 600 F.2d 1163 !6th Cir. 19701 (hockey), 

S4 This argument was presaged by a 19* 1 Yale Law Journal article by Michael Jacobs and 
Professor Ralph Winter. See Jacobs & Winter, supra note 28. The authors argued that certiorari 
had been improvidently granted in Flood v, Kuhn, 407 U.S. 258 (1972). Curt Flood had been 
traded by the St. Louis Cardinals to the Philadelphia Phillies without consultation and against 
his wishes. Major League Rule £9 slated that; "Upon receipt of written notice of such assign, 
meat*' the player is "bound to serve the assignee." In Paragraph 6(a) of his Uniform Player Q>n» 
tract, Flood had argued that he could be so assigned. 

Flood's first and most important cause of action complained that the reserve system violated 
the Sherman Act. Jacobs and Winter* however, argued that; 

"For years the impact of antitrust principes on the arrangements allocating players among 
teams in professional sports has been hotly disputed. Now recent events seem to have brought 
this issue to a head. A malaise among good athletes like Curt Flood has increased the tempo of 
litigation. ... we enter this crowded arena not to solve the antitrust dilemma, but to put it to 
rest. For. in the form In which it is generally debated, it is an issue whose time has come and 
gonr, an issue which has suffered that modern fate worse than death; irrelevancy." Id. 

"407 U.S. 258 0972K 

4 * The Court acknowledged in Flood that the narrow definition of interstate commerce it uti. 
lized in Federal Baseball had so broadened in the intervening years that any exemption could 
na longer rest upon a finding that the baseball industry was not engaged in interstate com* 
merce, The Court, however, refused to find baseball within the antitrust strictures, reasoning 
that Congress had failed to remove the exemption in the fifty years since the Federal Baseball 
decision. Flood. 407 U.S. at 285. The decision has been widely criticized. See supra note 52< 

ST See note 27-8 and accompanying text infra. 

SB 543 F2d 606 <&th Cir, cert, denied 438 U.S. 801 (1977). 

s * The players also claimed that the draft, the standard player contract, the option clause and 
the no-tampering agreement constituted impermissable anticompetitive practices of the defend, 
ants. 

*° The i%8 contract between the player's association and the National Football League incor. 
po rated by reference the KF.L constitution and by.laws of which the Rozelle Rule was a part. 
The 19f70 agreement, though not referring to the rule directly, did require that all players sign 
the standard player contract That contract* in turn, provided that the player agreed to comply 
with and be bound by the league constitution and by-laws, Further* representatives of the par* 
ties testified that it was their understanding that the Rozelte Rule would remain tn effect 
during the term of the 1970 agreement. 

a, S3 F.2d at 612. 

42 See infra note and accompanying text. 

* a See infra notes 174-5 and accompanying text. 

* 4 The district court had found the rule unlawful as a per se violation of the Sherman Act As 
to this point, the court of appeals reversed the lower court 
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fill) r'LM nt Blft. This upiwal provided the first occasion for a federal court of appeal to con* 
sider the immunity issut 1 in the ConteKt <>f professional leuguo Hports, J. Wkistakt & C. LowKLL* 

^Mnapp^mgVms tMt. the court of appeals specifically rejected a rinding by the district court 
that the labor "exemption extends only to labor or union nativities and not to the activities of 
employers" 54U F/2d nl 612 discussing the distrirt court s finding at 107 F-bunn at HHra 

*^ r4:i F2d at U14-15 (citation omitted^. In htockw. the court concluded that the indemnity 
arrangement affected only tb#* parties to the agreement, and that although it was technically an 
arrangement jmontf owners, it operated to rt*trict a player 1 * mobility nnd depressed players 
saluries Id il 6UM9> Accordingly, tht- court eancluded that the rule wa» intimately related to 
wtuies aad thus constituted a mandatoiy subject of bargaining under the NX.R.A. id. at t>l;i. It 
was on the third pmng of the test thnt the RF.L.s defense faltered. The appellate court found 
that substantial evidence supported the lower court s finding that thert); had not been bona-fidc 
armVtength bargaining over the Rezclle Rule > . " and that the simple occeptuace of the rule 
by the union did not serve to immunize it. hi at 616. 

**460 F.Supp, 1)04 (E.D> Mich.. l!*78i treated 600 F r 2d I lf*H tbth Cir. 1979). _ 

•* -160 F.Supp. at <HH>, This rule *vas similar to the Rozelle Rule bat provided thut the deosioa 
regarding compensation was to be made by an independent arbitrator and not by the commis- 
sioner Like the N.F<L/s four.vear rule, the N.H.L.'s indemnity rule was contained in a league 
by*1aw that had beea incorporated by reference into the standurd ptayer contract which was 
signed by the player and approved by the Players* Association. 

*° 600 F2d at UM, As in Mackvv, the court concluded thut the restraint imposed by the in- 
demnity arrangement affected primarily the parties to * % agreement, constituted a mandutory 
subject of bargaining and. unlike Mackev. was a product of arm s4ength bargaining. In this, the 
Sixth Circuit Court of Appeals rejected the district court s finding that no arm s-lengtn bargain* 
ing hod occurred because there bad been no movement by the owners on that issue. 

ITIhe trial court foiled io recognize the well-established principle that nothing in the labor law 
compels either party negotiating over mandatory subjects of collective bargaining to yield on its 
initial bargaining position. Good faith bargaining is all that is required. That the position ot one 
partv on an issue prevails unchanged does not mandate the conclusion thot there was no collec- 
tive Wgai nine over the issue. Id. at 1200. , 

1 1 See eg> J Weistart & C Lowell, *upra note 20. at 082, Note, Labor Exemption to the 
Antitrust Lqua, Shielding on Anticompetititw Provision Devised by an Employer Group in rte 
Own Interest* McCourt i>, California Sports. Inc. 21 B.C.C.L. Rev. 680. GH1 (lttBO). 

"381 U.S. G57(l96Tn. 

T3 :t25U<S> 707 00451 

74 421 US. 6l6ll97ol 

"381 U.S. at 660. 

7fl Id at Sti4 

" 331 U S <&7. 665-68 !1965l It may be fairly argued that the objective of the ag^ment 
between the union and the employers in Pennington was the elimination of competition in the 
product market Since the RFl/s draft eligibility rule does not preclude potential teams from 
competing with existing teams, but instead suppresses competition in a labor market, tne 
League micht argue that Pennington is inapposite in the instant matter. The distinction be- 
tween the Tabor market and the product market, however, is not easily drawn. Many union ac. 
tivities. such as secondary boycotts, restraints on the use of new technology or restriction ot 
supply through control of hours of work, touch upon both the product and the labor market, 
"The impact of wage costs on supply and price results in an inextricable connection between the 
two markets. As a result, the general objectives of the Sherman Act* . . . can be Irustrated by 
monopoly powers exerted solely in the labor market. B. Mbltzer. Labor Law, 2nd Ed. at alo. 
See, es. Cordova v. Bache & Co.. 321 F.Supp. 600 (SD. N.Y. 19701. At the same time, the and* 
trust laws serve ti Protect access to employment opportunities even if secondarily to protecting 
K^radSet Market Smith v. Pro Fooiball. Inc. 420 RSupp. nt 744 Therefore, reliance on this 
product-labor distinction would be misplaced. Professor Leslie has flatly said, Antitrust regula. 
tion of unions does not turn on a distinction between the product and labor markets, nor on 
differences between direct and indirect limitations. D. Leslie, Cases and Materials on Labor 
Law (1978J. Teacher's Manual at 79. 

™ 325 US. 797(1945). 

" See Mekzer. Labor and Antitrust supra note 28. at 7 15-16: Leslie, Principles of Labor Anti. 
trust 66 Va. L. Rev, 118-t U980M?); Wcistart. Judicial Review of Labor Agreements: Lessons 
From the Sports Industry* 44 Law and Contemp, PflOa, 109. tl + J(138l), 

■J421 U3.616(L975). 

* 3 <+ [AHl oHbe cases in which a union agreement was found not to be exempt involved situa- 
tions in which the extra-unit product market effects were the source of the objections raised. J. 
Weistary & C. Lowell, supra note 20. at 563. _ . mQr4 ,^w krtM „ nf 

94 In Jetuet Tea, part of the labor -management agreement concerned the marketing hours ot 
the employer. At.the same time, the effect of the agreement restrained only the parties to therela. 
tionship. See St. An toine. supra note30.at 622, n.90 (1976> : mBMffMrtm » 

** See supra notes 83-91 and accompanying text. <+ It is inevitable that labor and management 
are required to bargain over matters that impinge directly or indirectly on the interest of 
stangers to the bargaining relationship/ Handler & Zjfchak* WRfiSS?' ?i 50 ?' t - ^ i 

»Fn?reboard PaW Products Carp v. N.L.R.B. 379 US. 203 (1964), (subcontracting ofter- 
gaining urdfwork a mandatory subject of bargaining); Local 24, International Brotherhood of 
teLV Oliver. 362 U.S. 605 UWfo (Oliver n> tojnoimi of rent employer will j W ^depend- 
ent truckers a mandatory subject of bargainings N.LR.R v. Columbia Tnbune Publishing u,. 
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405 F2d ISM J I8lh Vlr. 11*74) tuutomation of employer's process* a mandatary subject of bargain* 
intf). 

hT Moat favored national elaases. prvvak-ut in tm> construction industry, require the union to 
give .ho employer the most Favorable terms thv union subsequently grants any other employer. 
See St. Antoine. supra note JUL at 610. 

** Notwithstanding the language in Pennington thnt a union muy not "impose a certain wtuji* 
scale on other bargaining units", most*favored .nation dnascs are not only permissable. but nLi 
may constitute mandatory subjects of bantaining. See. Dolly Madison ladas» Inc., iHi! 
N.L.R.B. UKJ7 UliTO). See atori, Associated Milk Dealers, Inc. v. Milk Drivers Local 7"*L \TZ F,2d 
fhlK (11J70) taiost* favored *nat ion clauses are not per so invalid aader Pennittgtonl 

""St, Antuine. *upru note 34>, at Mi. ,St-c Bartender Union Local 3o"k 245 N.LR,B. 774 llf)7y). 

04 A collective bargaining contract may include a provision tltat establishes a union-operated 
exclusive hiring hall. This hiring hall operates as the sole source of skilled laborers for the em* 
plover. Generally, the union hiring hall refers applicants on the basis of factors sach as senior 
ity. length of residence in the area and work experience in the trade* Hiring halls, therefore, 
can effectively limit competition for employment in their respective industries oeca use these fac* 
tors, rather than ability to perform the job, determine who actually gets hired. See, e<g„ Team* 
sters Local 357 v. N>L,R,B. ;{$r? U.S> tW7 (llHilK Houston Chapter, Associated General Contractors 
14!] N L RB 400. 416 (Members Rogers & Leedom. dissenting); ,we also* Fenton. Union Hiring 
Halls Under the Taft-Hartley Ati. l> Lab. LJ, 500 ( l!)5Si; Jacobs & Winter, supra note 3ti. at 
S: J, WeistaRT & C* Lowell, sanno note 20, nl 5l>2-<m. 

&i N>LR,B< v. Houston Chapter, Associated General Contractors. 14a NX.R.B, 40!Hltt63),c/t/cf" 
F.2d 44!) (5th Cir. JiMiSi. Both the Nl.RJ, and the Supreme Court have noted that although 
the exclusive hiring hall may encourage union membership, it has wJl served both manage- 
ment and labor, especially in the maritime field and in the building and construction industry 
where the employee is frequently a stranger to the area where the work is to be performed. See 
Teamsters v. N,L,R.B., M5 U.S. 6ti7 UflflU; Mountain Pacific Chapter, 119 N,L, R.B. 883 U 958 1 In 
these industries, the hiring hall has served "to eliminate wasteful, time-consuming and repet- 
itive scouting for jobs by individual workmen and haphazard uneconomical starches by employ- 
ees." Mountain Pacific. 119 NX.R.B. at 8% n.8< No similar purpose is served by the N.F.L. s 
draft eligibility rule. See infra notes 138-40. and accompanying text, 

Wli The Act compels employers and unions to negotiate regarding wages, hours and other 
terms and conditions of employment if demanded by either parly. Section SteH5l of the N>L.R,A. 
makes it unlawful for an employer to "refuse to bi^gain collectively" with the employee repre- 
sentative, sabject to Section Dial 2\> U,S£, § tf>8<aK5Kl976). Section JKa) establishes that the em- 
ployee representative is the exclusive representative for the purposes of collective bargaining 
regarding rates of pay, wages, hours of employment or other conditions of employment. 29 
U*S»G § 15lRa)ii97tk Section 8(d) defines collective bargaining as "the performance of the 
mutual obligation of the employer and the representative of the employees to meet at reason* 
able times and confer in good faith with respect to wages* hours and other terms and conditions 
of employment, 2D U*S C § l$S(di. These subjects establish the oater limits of the daty to bar* 
gain and within these areas bargaining is obligatory upon demand. See, e.g.* N.L.R.B, v. Wooster 
Div. of Bore- Warner Corp., 356 U.S. < 1958fc Fibreboard Paper Prod. v> N.L.HB., 37U U.S. 203 
lllKUl; See also. Cox, The Duty to Bargain in Good Faith. 71 Harv, L Rev* 1401 U95Si; Cox & 
Danlop, Regulation of Collective Bargaining by the National Labor Relations Board. 63 Harv. L. 
Rev. JiS9 r $50): iNote, Proper Subjects for Collective Bargaining: Ad Hoe. v. Predictive Definition* 
5$ Yale L.J, 803 H049k Rabin, Fiberboard and the Termination of Bargaining Unit Work; The 
Search for Standards in Defining the Scope of the Duty to Bargain* 71 Colum, L Rev, 803 U971). 

tfa See supra text accompanying notes 66-67. "To tell the parlies that they must bargain about 
a point but may be subject to antitrust penalties if they reach an agreement is i stultify the 
congressional scheme," Pennington* 38l 0,5, at 7 It -12 (1965) (Goldberg. J„ dissenting in part). 
See also. J* Weistart & C Lowell* supra note 25, at 568; Jacobs & Winter* supra note 36, at £5- 
Ti. 

94 J, Weistabt & C, Lowell, supra note 20, at 559-56L See especially notes 482-84 where the 
authors describe how the prospect of antitrust review of the Rozelle Rule dramatically influ* 
enced and impeded progress toward a contract during the 1D75 N.F.L.-N.F,L,P,A, negotiations. 
Jacobs and Winter further argue that antitrust review of mandatory subjects would remove one 
subject from the package of quids and quos resulting in greater likelihood the parties woald be 
Jess satisfied than if the agreement were freely reached by them and, therefore that the congres* 
sional goal of labor peace and industrial stability would be undermined. "Denying a demand to 
a party may thus increase the chances of a strike because it lessens the area of possible compro- 
mise without affecting the underlying strength of the parties." Jacobs & Winter, supra note 36 
at 13. For a rebuttal, see Sobel, Professional Sports and the Law, 325-29 1 1977/. 

91 See. e.g>. Handler & Zifchak. supra note 30, at 253, 501 < 
Teamsters v, Oliver, 358 U.S. 283. 295 H959). 

97 See. e.g.. N.LR.B* v T Insurance Agents' International Union, 381 U>S, 477. 488-00 fl&GO); 
Jacobs fit Winter^ supra note 36. at 12-13. 

See H. Wellington. Labor and the Legal Process, 49-50 U9(i8)> See also. Jewel Tea, 381 
U.S. at 716-17 (Goldberg, J. dissenting). 

43 Justice Goldberg concurred in the result in Jewel Tea and dissented in Pennington. 

l ™381 U,S>at71& 

> 01 Id. at 689, 

Jn Jewel Tea. the Supreme Court baldly articulated a balancing test: 
'The crucial determinant is not the form of the agreement— e^., prices or wages— but its rela- 
tive impact on the product market and -he interests of union members. 

. ■ Although the effect on competition ts apparent and real, ■ ■ ■ the concern of union mem* 
bers is immediate and direct. Weighing the respective interests involved, we think the national 
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labor policy expressed in the Nntionnl 1*abor Relutiuns Act places beyond the reach of the Sher* 
mun Act union -employer agreements on when* as well as how long* employees must work. Id. at 
690 n.5-91."* 

Thus* the Court found the Importance or the issue to labor to outweigh its impact on compete 
Hon. 

The balancing approach in persuasively supported by Professor Meltzer who stated that: 
"Whether any particular demand is exempt depends on weighing the interest in competition 
against the competing interests of the employees." Mclteer, supra note 30, at 724-26. Professor 
Weistart and Lowell agree: "It ts wholly proper that nttentton be given to the effect of a particu- 
lar provision upon business competition, But the degree of restraint must be weighted against 
the type of employee interest at stake/' J< Weistakt & C Loweuu supra note 20 at 530. On the 
other hand. Professor St. Antoine suggests a serious caveat to the weighing process. St. Antoine* 
supra note 30 at 016-16. 

% * See note H2 and accompanying text infra. 
See Mackey 543 F.2tl 606 at n,l4. Professor Meltzer has observed that Jewel Tea teaches 
that "[t]he scope of (the) exemption was not coextensive with the area of mandatory bargaining. 
Chamcterization of the subjects of agreement as mandatory appears* in other words, to be a 
necessary but not a sufficient condition of exemption " Mettzer, suP^a note 30, at 724* Connell 
too, appears to forecast a ttarrow range of protecticn to be accorded employee interests. In Con* 
nell the union s nbjective was to expand employment opportunities for members. Although this 
purpose is of central concern to unions* the Supreme Court refused Immunity. 'The primary 
importance of the decision would seem to be in its teaching that a direct* unmitigated market 
restraint will be sustained only where it is n*-ressary to protect the most fundamental of em* 
ployee interest.** J. Weistahi St C lx>wzi*L, supra note 20* at f>39. As we have t argued. in the 
matter of Walker* the unmitigated restraint on entry to employment far outweighs the impor. 
tance of the employee interests at stake. 

<os 2!1 U.S.C % laftld* defines "bargain collectively** as "the performance of the mutual obliga. 
tion of the employer and the representative of the employees to meet at reasonable times and 
confer in good faith with respect to wages* hours and other terms and conditions of employ* 
menL** Id. 

,0 * 2$ U.S.C, § [;>&ai(5) provides that it is an unfair labor practice for an employer "to refuse 
to bargain collectively with the representatives of his employees, subject to the provisions of sec* 
tion 9lAi/ h Id. 

1( " 29 U.SC § *5!KaJ states "Representatives designated or selected for the purposes of collec- 
tive bargaining in respect to rates of pay* wages, hours of employment* or other conditions of 
employment. . . ." Id, 

io* fa 

""Allied Chemical and Alkali Workers of America. Local *t v, Pittsburgh Plate Glass Co. 
Chemical Div« 404 LT.S, 157, 164 U 97 1), and cases cited therein. 

Pittsburgh Plat Glass. 404 VS. at 166. The term 'employee" is defined, unhelpfully, by 
reference to itself Section 2*3) of the Act provides: 

"The term "employee*' shall include any employee, and shall not be limited to the employees 
of a particular employer* unless this subchapter explicitly states otherwise, and shall include 
any individual whose work has ceased as a consequence of, or In connection with, any current 
labor dispute or because of any unfair labor practice* and who has not obtained any other regu. 
Jar and substantially equivalent employment. 29 U S.C. § 152(3) 1976.** 

See Pittsburgh Plat Glass, 404 U*5. at 165. There was potent support fer this conclusion. In 
1944, in N.L.E.B. v T Hearst Publications, 322 U.S, 111 (19441 the Supreme Court had sustained 
the Board's finding that newsboys were "employees" rather than independent contractors. The 
Court affirmed the Board's conclusion and stated that Congress intended "a wider field than the 
narrow technical ieg fi l relation of 'master and servant" as the common law hod worked out in 
all its variations ■ . ** Id. at 134* Congress reacted to Hearst in 1947 by specifically excluding 
from the definition of "employee/* "any individual having the status of independent control 
tar/* The House report of the Taft-Hartley Act explained: 

"An 'employee** according to all standard dictionaries, according to the law as the courts have 
stated it* ana according to the understanding of almost everyone* . . . means someone who 
works for another for hire .... It must be Presumed that when Congress passed the Labor Act, 
it intended words it used to have the meanings that they had when Congress passed the Act not 
new meanings that, nine years later* the Labor Board might think up > . . 'Employees work for 
wages or salaries under direct supervision ♦ ♦ ♦ It is inconceivable that Congress, when it passed 
the Act- authorised the Board to give to every work in the Act whatever meaning it wished. On 
the contrary. Congress intended then, and it intends now* that the Board give to words not far- 
fetched meanings but ordinary meanings. H.R. Rep. No* 245, 80th Cong., 1st Sess., IS (19471." 

"*404 U.S. at 16& See generally C. Morjus, supra note 42 at 207, 772, 

> 13 29 U-SC S l59<aKi376). R. Gorman* Labor Law, (1976) at 379; Pittsburgh Piute Glass, 404 
U.P, at 171. 

114 To determine whether a "community of interest" exists among groups of employees, the 
Board looks to factors such as; 

(1) similarity in the scale and manner of determining earnings; (2) similarity in employment 
benefits, hours of work and other terms and conditions of employment; (3) similarity in the kind 
of work performed; <4) similarity in the qualifications, skills and training of the employees; (5) 
frequency of contact or interchange among the employees; (6) geographic proximity; (7) continu. 
ity or integration of production processes; <8) common supervision and determination of labor, 
relations policy, (9) relationship to the administrative organization of the employer; (10) history 
of collective bargaining; (11) desires of the affected employees; (12) extent of union organization. 
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\i. (ji.hman. nujtrtt imie 11:1. nt liiK tfy lf> N.LK.R Ann. Rop. ttil !l!»5lh; C. Motrin, su/jrtf 4L\ jit 
L*l7, 

Kalamazoo PuptT HuK Corp., Ltfti N L,K El. U14. 1,17 UtltfJi; IHttsburgh Plitte (Ibms. 404 U.S. 
ill ft, GoKMAN, Nrfp/ti note 113, ut 37ft + 

Mrt Pittsburgh Plate (thiss. 404 U.S. ul 171t. The Court pointed to previous N, L.R.I), cases in 
which relink hud boon included from u mitiuned-mr unit. Stiv ra'. Public Service Corp, of 
New Jersey, T2 N LR.B. 2U4. 221-31) c M1471; J.S, Young NJ..U.B. 1174 Il!ll4i, The (juurl 

recognized the common concern of active and retired rinployves in assuring that the letter's 
benefits remained adequate, but nltui hoted that ihe union might see fit to bnrguin fur improved 
wages or other conditions at the expense of retirees" benefits, httsburtth Piate Glass. 401 U.S jit 
173. 

117 Retirees in Pittsburgh Plate Glass wore similarly found ineligible to vote 40 J U.S. nt 171, 
Moreover, the N LRU. has consistently held "Ihut for one t<i be able to vole m ;i representation 
election, the person must be employ**! during the established payroll eligibility period und must 
also be employed on the <Uiy of the election. Mucvs Missouri- Kansas Div. v. N.L.R.B.,, :W9 P,2d 
tttf. S4^iathCir. 1 !)<Stf i. See Gulf States Asphalt Co. ItHi NX,R,B. 1212 1 ISJJjHl 

ftttshiirgh Plato Glass. 404 U.S. tit 175. As the Court recognized* this principle does not go 
so far as to preclude the NX.R.B. from establishing reasonable regulations governing Board-con- 
ducted elections, Kor example, the Board muy legitimately deny n bnllot to employees hired 
after the eligibility cut-off date, hi. ul 17:> n.15. See ute\K Pittsburgh Plate Glass 177 N.L.R.B. 
JUL \n\l cixfunement derm*d 427 F\2d 93fJ nith Cir, 197(1) affd 404 U.S. 1=>7 (1971> (dissent of 
Member Zagoriiii. 

1 IB See supm text accompanying notes ft2 + UMltf. Cf. Pittsburgh Plate Gloss* 401 U,S. at Ifll- 



Ji& During consideration of the Tnft-Htirlley amendments to the NLR.A, the House Bill con* 
tniuH an actual list or mandatory subjects of bargaining. See H<R. :W20 § II, 8(Hh Cong. t 1st 
S<*ss. il947i n*pnttted m 1 N.L.R.B.. Legislative History of thk Labor -Management Relations 
Act. 11)47. at 31. 4(1 ll!HHi, Congress rejected this upproaeh in favor of continuing to vest the 
N.L.R,B + with prwer to define mandatory subjects of bargaining on a case-by*case basis. See First 
Nnlional Maintenance Corp. v. N.L.R.B., Ah'l U.S. M> tYi£ nAA llll^Il; Sec also, McCormick, 
Un\tm faprvsen tat tees aft Corporate Direi'tors: The Challenge to the Adversarial Model of Irtbar 
Rein/tuns. lf ( tJ. MicH. J.L Ref. 219* n.42 

lil "In generut terms* the limitation [in §Hid)j includes only issues that settle on aspect of the 
relationship between the employer and employees." Pittsburgh Plate Glass. AiU U,S>+ at 178 R. 
Gorman. Labor Law. supra no'te 113* at . r »Ci:i: vf, N.LR.B. v. BorR-Warner Corp. t U.S. 'M't 

* 2J£ R. Gormas* LaHor Law + supra note H3 t at 

1 a ' 1 404 U.S. at I7K See R. Gorman* Labor Law. supra note l \%. at 52£-&K 

Pittsburgh Plate Gl<tss. 404 U,S. at 179. "As n result* the employer may be required to 
bargain nbout payments to third persons which directly threaten the wages of unit employees or 
subcontracting U> third parties/ R, Gorman* Labor Law* supra note 113* at u2\h See o/so. 
U.M.W. (Lone Star Steel Co. and Surface Industries. Incj &tt N.L.Ft.B. S73 <1*17H>> There, the 
Board determined that a successorship clause was a mandatory subject to bargaining because 
"agreement . . , on this issue would vitally effect terms and conditions of employment af em- 
ployees who survived the change in ownership." Id, at nln. 

l2fl afiH U.S. 2^?rt 1 1 i. 

U S. at 2!R C/l United States v. Drum, liffi U.S. :H0. :^2-KJ n.^BUM^ 

117 :WJ U.S. ^03 lin«4J. 

lJ "4a4 U.S.at 180, 

lau id. The Court recognized that active employees might benefit by the inclusion of retired 
employees under the same health insurance contract as active employees because adding per- 
sons to the group generally tends to lower the overall rates for coverage. The Court, neverthe* 
less, found this impact to be + '[s|peculative and insubstantial at best. r+ id. The NX.R.B. in Pitts- 
burgh Plate Glass had also observed that "changes in retirement benefits for retired employees 
affect the availability of employer funds for active employees." 177 N.L.R.B. at !)15. The Court 
answered that this impact on active employees was t as well. +H too insubstantial" to render the 
subject a matter of compulsory negotiation. 404 U.S, at 17G-77* n.17, 
'^Phelps-Dodge Corp. v, N.L.R.B.* 313 U.S. 177, 182-87 U94R 
111 Local $12. Int'l Longshoremen's Assoc (Isaac Marninei. 163 N.LR,B. 5B« U9fi7>< 
103 Houston Chapter Assoc. Gen. Contractors* 143 N.L,R,B. 409 flDfiSl enfd. ;MD F.2d 449 r. r rth 
Cir, mT)\. cert, den* IJ82 U.S. 102(1 (19(^1. 

133 Phelps *Dod$e. 313 U,S. at IH5. See Atlantic Maintenance Co.. 305 F.2d MM l3rd Cir. 
tan employers discriminatory refusal to hire an applicant is a violation despite the employer 
arguing that persons must be "employees" to come within the A ct + s protection). See also. Local 
872. Infl Longshoremen's Assoc. (Isaac Morning" l&l N.L.R.B. 536 11967). 
13# See supra text accompanying note 1I& 

13S See supra teitt accompanying notes 1 1,1-18, Two N.L,R.B. members have stated: ++ Although 
the Court fin Phelps- Dodge] heid that the Act protects applicants for employment against dis- 
crimination in the hiring process* that case by no means stands for the proposition that prospec- 
tive employees are employees as to whom bargaining is mandatory under Section Bid)." Houston 
Chapter Assoc. Gen. Contractors* 143 N.L.R.B. 40ft. 417 (I9frli enfd 35ft F.2d 449 (5th Cir, 19G5X 
eerL denied 3H2 U.S. I02B < (dissent of Members Rogers and Leedoml. 

H3 N.LR.B. 4tKHl96a,*n/tf 359 F.2d 449 1 5th Cir. I9(tf> t cert, denied. :&2 US. 102fi H96f>). 



139 The court of appeals in Houston Chapter also placed great emphasis on the factual setting 
for the hiring hall demand. They found that: 
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"Thp record hvre discloses thut i*mploymi*nt in th* Construction tradv is transitory in nuturr, 
with employees moving rrutn joh to job and employer to employer. Thi i nature of the employ- 
ment does not lend iisclf to eniployet' security through seniority rights. The projwsnl of the 
union was to establish n system of seniority rights and job priority through the use of thv norv 
divert miiutiorv hirimf hull. ^19 F,2rl at 4*i2* 

N-L.Et.ft. v. Tom Joyce Hours* :tf»3 P.2d Tits iiJth IV. < "UNi^i. found hiring hulls to be a manda- 
tory subject of Bargaining (or lite ,^ime reason. 

The average playing enreor of an N,F.L j>layrr is 4.ii year*. N.F.L.P.A, "Why a IVrcontnge 
of thv Gross?" Sept^ 19^1. tit I. In IWL of liJ j flayers who «vrv fm* agents, nortr ww signed 
bv a different tvnm, Since 1977, a total of f>!0 players haw been free agents. Six haw been 
signed bv new learns. at *'t4, 

i4i Local .157, lnl'l Brotherhood of Teamsters v. N LH.B.. ^ U.S r dti7, ilStill. In thv 

unlikely event the draft eligibility arraneemeat were viewed as being sufficiently (ike a hiring 
hnll to make the issue a mandatory subject of bargaining, the arrangement would necessarily be 
analogized to an exclusive hiring half. It is well established that a union violates Sections 
HtbHl hAi and Htbn2) of the N.L.tt.A. when U operates a hiring hall upon unreasonable, arbitrary 
or cnpricious consider at ions. ftr. e,g.. Laborers. Wal (Millstone Constr Co,), Ziti N.L,f^B, 
ti21 iUYJW TvumHlers Local 1 7 J iTWm Beveragvs, Inc.i Wli N.kRB. (AO ll!i7lk Int'l Assoc. 
Bridge Workers. Wal 4:tf (The Assoc. Gen. Contractors of California. Inc.). + J2S NX.R.B. 1420, 
llftTil enfd M» K,lid Ml) HHh Cir. IA79I. nrf, denied. 445 U.S. 91a il9W»: Pmntvrs IjOcal l->™ 
lAlaskn Constr, IncA 241 N.L.d.B. 741 U97li): Journeymen Pipe Fittvrs Local :J92<Kaiser Engi- 
neural, 2Ti2 N,L.K.B. 4 1" i )1B*o>. The requirements of the draft eligibility rule are wholly irrele- 
vant to the successfol performance of the job of a professional football player. Therefore* consid' 
erations such as those embodied in the draft eligibility rule would be outside those open which 
the union could ptTmissably exclude applicants. 

M, For example, in Local /tfj Painters of Amenta* (AD, Cheatham Compnnyi 12tJ Nl.RB. 
9!l7. rnfd £fl F.2d W (DC Cir ccrL den.. U.S, 824 M9G1> the Board considered the 
question whether a union proposal that the employer post a performance bond was a mandatory 
subject of bargaining. The Board decided that it was unwilling to say that a condition precedent 
to employment n condition of employment, such as wages and hours* in the meaning of the 
statute, riti NX.R.B.at lmi2. 

l *'«^4,'I F.2dat U)3Mii7»>). 

l Wt/. at tflK. 

at tiJO-L.T 

""Id. at Bll>. 

J * T 4tiO F.Supp. at ;>!(>- 1 1 . 

,4 »tiO0 F,2d at V2W>. 

at n.12, 
,at M at 

' ^Conversation between McCormick and Richard A. Berthelijen. Assistant Exec, Dir. 
N.F.LP.A, Jonuary 3. \<JS2, According to Berthelsen. discussion of the draft eligibiJity rule had 
been specifically excluded from collective negotiations. At the same time, however* the Pream* 
ble to the 1U7T agreement between the N.F.L. and the N.RLPA, states: "Whereas, the 
N,F r L.P.A. and the management council mutually acknowledge that this agreement is the prod^ 
uct of bona Tide, annVlength collective bargaining." 

153 Indeed, in Supreme Court cases, the unions and not the employers had initially proposed 
and bargained for the adoption of the challenged restraints. Sec, e& -Jewel Tta. 381 U>S. ti7(i 
(1965); Con w! It 421 U,S. Slot 19751. See aisa Weistart. supra note 7T, at 1 14, 

ls *S<r e^.. Smith v h Pro Football, fnc. 420 F^opp, (D.D.C, WW vff'd in part rev*d in 
part. 59H F,2d 1173 'D,C, Cir. 19781; Mackey v, N.F.L, 4(17 F.gupp, 10H0 Ifr Slinn. aff'd in 

part, rerd in jxtrt 54» F.2d fiOfi l«th Cir., 1976) cert denied. 434 U.S. HOI MST77I; Robertson v. 
N,B,A, 3H0 F^Supp 867 (S.D. N,Y. 1975)l McCourt v. California Sports. Inc. 4M F.Sopp. 904 (E.D. 
Mich, 19781 vacated* 60ft R2d 119a (6th Cir. 1979); Philadelphia World Hockey Club. Inc 351 
F.Supp, 462 I E.D, Pa. 1972 1; Reynolds v. N.F.L, 584 F,2d 2«ft tSth Cir, 1978); Flood v. Kohn 407 
U.S. 258 tl9?2i (Marshal). J., dissenthm 

15 *:J51 F.Sopp, 462 1E.D. Pa r 19721, 

lsa Tbe court eryoined the National Hockey League from bringing actions against players on 
member clubs who sought to join the new league, /a. at ~>1D. 

F.Supp- at 4H5. The court found that the players* association had not received any 
trade-offs in return for an agreement to maintain the clause and thai although the placers* as* 
sociation had requested a modification in the reserve clause, neither side had modified Its posi- 
tion. The court noted that in Supreme Court cases, a grant of immunity had folloyred actual 
collective bargaining and held that such immunity iu this case failed for want of "serious, inten^ 
sive, arm's-ienffth collective bargaining/' Id, The court also took note that in aH Supreme Court 
cases addressing the labor exemption, the putative restraint had been sought by the union while 
here the union opposed the matter 

ts "389 F.Supp. 867 <S.D. N,Y, 19751, 

,w /rf. at 866, 

at 886 (quoting Philadelphia World Hockey. 351 F.Supp. at 499-500). 
1111 351 F. Supp. 462, 49S-99 (ELD. Pa, 19721, 
163 J. Weistart & C. Lowell, supra note 20. at 573. 

Iia In United States v. Hutchesom 312 U.S. 219(1941) the Court held that the labor exemption 
immunized a union from antitrust liability for certain secondary boycott activities "so long as 
the union acts in its self interest" and does not conspire with non-labor groups. Id. at Hut* 
cheson has "had significant effect in cementing the notion that the promotion of employee inter- 
ests was a critical ingredient in the grant of the exempton." Weistart. supra note 7T> at n.30. 
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IM NX.R.B. v. Wooster Div, of Norg-Wnrnt-r, tffiti U,S, iiaSHJ; First National Maintenance 
Corp. v, N.L.R.EL 452 U.S. IHffiiUMU 

M See t eg.. N. Lit. 11. v. fttwd & Prince Mfa, Co. 2Uu F2d Ci( (1st <:ir.J cert, tfetititt :Uti US 

887 < mm 

t " a &c. e.# H N.L.R.B, v. Truiti Mfg + Co. 351 US. M9 flfliiftJ. 

lftT generally. Krasnow & l^evy. UnttinUatitm am/ An/tssm#m/ Sports. f>l GEO LJ, 7*1!* 
(11163), 

United Suites v< Women's Sportswear Mfg, Aran \m U.S. 4fH), 464 niMjtk 
Jft * Professor Weistart has argued, HH IF the parties to the disputed agreement have u long- 
standing and well-established bargaining relationship - , it is difficult to imagine the justifica- 
tion for questioning the effectiveness of either sides 4 Consent to a particular term in a particular 
negotiation," Weistart. stipra note 77. at 12H-2& 
"°td t 

,fl Standard Oil Ca v. United States. 22 J U.S. U aK-tiO U1H 1), The Court said; 

+H [T|he dread of enhancement of prices . , which . . . would flow from the undue limitaton on 
competitive conditions caused by contracts or other acts ... led .. + to the prohibition . « . [of] all 
contracts or acts which were unreasonably restrictive of competitive conditions, either from 
thefirj nature ... or where . . . thefyj had not been entered into or performed with legitimate 
purpose of reasonably forwarding personal iuterest and developing trade . . ► M a> 

*™ Gardella v. Chandler. 172 Fid 402. 40B i2d< Cir.. 10491 (opinion by L. Hand J 

173 Typical examples arc: i\i reserve and optiou clauses, \2\ the draft and <:*> no-tampering 
rules. See generattv. J. Wi;lstart & C Low ell, supra note 20. at 550-24. 

iT4 Denver Rockets v. All Pro Management. Inc.. 325 F.Supp. 1049 (CD. CaL 1971) IN.B.A's 
version oi the Four* Year Rule declared illegal*; Kapp v. National Football League. 390 F.Supp. 
73 <N>D> Cal. 1074)* affd 5Bfi F.2d 664 iflth Cir 10781. cert dented 441 US, 907 U979) (Group 
boycott of quarterback Joe Kapp Tor refusing to sign standard player coatract held illegal); 
Bowmau v. National Football League. 402 F,Supp< 754 (D + Miau, 1975) Ueague resolutiou which 
prevented players from the defunct W.F.L. from signiug contracts with N-F-I* teams until the 
season ended declared illegal*; Mackey v + Natioual Football League. F>2d 606 18th Cir* 1976) 
cert denied 434 U.S. K01 H977) (Rozelle Rule, which required compensatiug a player's former 
employer if he signed with another team, was struck dowu on the ground that it deterred clubs 
from siguiug free agents*; Smith v. Pro Football. Inc. 420 FSupp. 738 (D>D + C, 1976) affd in port. 
net'Vf in port, 5i>U F.lJd 1173 fD*C, Cir 19781 iN*F.L player draft, as it existed in 1968. struck 
dowu); Linesmau v. World Hockey Association, 439 F.Supp. 1315 (D> Conn, 1977) (league rule 
declaring that players younger than twenty years of age were not eligible for the NifL draft 
was struck do w n) 

,tt l5 VJ&C § 1 f 10801. This section states that: "Every contract, combination in the form of 
trust or otherwise, or conspiracy, In restraint of trade or commerce among the several states, or 
with foreign uations. is declared to be illegal/' Id, 

1,6 Standard Oil. 22 f US. at 58-60. In this case there was not reasou to engraft upon Sectioa 
1 of the Sherman Act a qualification of reasonableness. Standard Oil controlled almost 90<& of 
the nation's refining capacity. It had achieved this position by employing business practices 
which could not be justified as normal competitive practices. It had coerced railroads into grant, 
ing it preferential rates, engaged in local price discrimination and business espionage, and com- 
mitted other vicious acts intended to force local competitors out of business. Chief Justice White 
went beyond these clear facts and attempted a lengthy, and for this case uanecessary. statutory 
explication resulting in the rule of reason. Jd 

' TT The test of legality is whether the restraint imposed merely regulates or promotes compe- 
tition, or suppresses or destroys competition. To determine that question, the court must ordi- 
narily coasider the facts peculiar to the business to which the restraiat is applied, its condition 
before and after the restraint was imposed, the nature of the restraint and its actual or probable 
effect The history ^f the restraint, the evil believed to exist, the reason for adopting the particu- 
lar remedy and the purpose or end sought to be attained, are all relevant facts, Chicago Bd. of 
Trade v t United States. 246 U.& 231, 238 U918). 

l ™ In United States v. Trenton Potteries Co,. 273 U.S. 392 (1927) the defendents. who con- 
trolled 82% of the market, had formed a cartel which fixed prices and limited sales to specified 
jobbers. Defendents were convicted in a criminal case. The court of appals reversed, holding 
lacorrect an instruction to the jury that if they found price fixing they should not consider 
whether or not the prices fixed were reasonable. The Supreme Court reinstated the verdict. In 
an opinion by Mr. Justice Stone, it ruled that the trial court had been right, saying: 

"The aim and result of every price fixing agreement, if effective, is the elimination of one 
form of competition* . . . The reasonable price fixed today may through economic or business 
changes become the unreasonable price of tomorrow. Once established, it may be maintaiaed 
unchanged because of the absence of competition secured by the agreement. . . . Agreements 
which create such potential power may well be held to be in themselves unreasonable or unlaw, 
ful restraints, without the necessity of minute inquiry whether a particular price is reasonable 
or unreasonable/' < ■ ♦ Id. at 397< 

Read literally, the cases hold that proof of the mere existence of a price-fixing agreement es- 
tablishes defendant's illegal purpose and that the prosecution need snow nothing further. See 
also Northern Pac* Ry< United States. 356 U.S. 1, 5 (1958), 

JT * United States v. Socnoy-Vacuum Oil Co., 310 U«S< 150 U940h Albnecht v. The Herald Co., 
390 U.S. 145 U968J; Keifer-Stewart Co, v> JosePh R Seagram & Sons. Inc., 340 U.S. 211 U95U 

JK> Timken Roller Bearing Co. v. United States, 341 US. 593 119311; United States v< Topco 
Assoc.. 405 US, 596 1 19721. 

laJ Klor'slnc. v. Broad way- Hale Stores. Inc.. 349 U.S. 207 (1959); Fashion Originators' Guild v. 
F.T.C, 319 US. 457 tlWl); United States v, General Motors, 384 US, 127 (1966k 
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,H1f International Suit Co. v. United States, 332 U S, :Vi)2 ll*M7>* United Stales Steel Corp, v> 
Former* U.S. HUM 19771, 

,H3 L. Sullivan* aaprtt note tfl* ut S5ML 2(11 UV77H. 
>** 282 U.S30<l!l3(n, 

u * M at 43* Any doubt nbout whether a per so upprouch was being used in those Cases was 
dispelled when the Court said: "The Law is itet own measure of right and wrong, of what it per- 
mit* or forbids, and the judgment of the court* cannot bo set up against it in n supposed accom* 
modution of its policy with the Rood intention uf parties, iwd* it may be. of some tfood results.** 
Standard Sanitary Mfr< v. United States U.S. 20. i)*J12l 

lHt UlUU^ at -168. 

,M M at 4K8, 

J «35i> U.S. a)7 <W5!H. 

l,t M at 212. Hero* a largo department store used its economic power to coerct? then national 
appliance manufacturers! and their distributors to stop selling lo n competing appliance store. 
United Statea v. General Motors Corp,, 384 U.S. 127U9(iGl, 

'"373 U*S, 341 (llHhiL Silver was a securities dealer in Dullas* Texas, rlis firm was not a 
member of the New York Stock Exchange* Initially* the New York Stock Exchange gnve "tem- 
porary approval" to Silver to establish direct private telephone connections to seveml N.Y.S.E. 
member firms as well as stock ticker service directly from the door of the Exchange in New 
York City. Subsequently, without prior notice to Silver* the N>Y<5*E. decided to disapprove these 
connections and instructed its member firms to disconnect the Lines to Silver 

151 Id. at 348-49, 

ltt4 Blalock v t ladles Professional Golf Asa n* :159 F. Supp* 1M. ltititi-67 IN.D. Ga. 1973). (the 
suspension of the plaintiff for alleged cheating was declared unlawful per se because players 
excluded a rival from the market and thus effected "a naked restraint of trade through defend 
ant* completely unfettered, subjective discretion/*! See aZsa L. StJLUvAN. supra note 31. at 247 

,V1 J. Weistart & C, Lowell, supra note 20* at 599: See also Denver Rockets v. All-Pro Man 
agement. Inc. 325 F> Supp. 1049 (CD. CaL I97l>. 

See United States Trotting Ass n v. Chicago Down Assn. 487 R Supp, 1003 \N,D< III. IfPHOi: 
Linesman v. World Hockey Ass h n. 439 F. Supp. 1315 tD. Conn, J977I; (injunction reinstated sub 
nom. Haywood v. National Basketball Ass'n* 401 U.S. 1204 UU71). See also Comment. Trade As 
satiation Exclusionary Practices: An Affirmative Role for the Rule of Reason, titi ColUm* L. Rev 

m See North American Soccer League y. National Football League* fitlii F. Supp* 03 (S.D. N Y. 
1!)80> affd tn part rvvd in port. (i7U F.2d 12,111 i2d. Cir< I98*2l. See also. Smith v, Pro KootboJl. 
Inc.. tm F2d 1173 (DC. Cir 19781 Mackey v. National Football League* 543 F,2d 60fi 18th Cir. 
[i>7til cert, denied. 434 U,S. Ml <W"fi Kapp v. National Football League* 3!?0 F. Supp* 73 (N.D, 
Cal. 197JI* affd on other grounds. m> F *2d 64J tilth Cir. 10781 cert denied 441 U.S. 907 U979); 
Deesen v r Professional Golfer's Assn* :m F> 2d 165 (0th Cir. 19GG) eerL denied. 385 U,S> K-lfi 

1 & * &w L< Sullivan, sapm note 31* at 5£90-&'i; Coons* Nan*CiMnmerciaf Purpose a** ff Sherman 
Act Defense. 56 Nw. U. L. Rev. 705 < l&fifil* Comment* P/avcr Control Mechanisms in Professional 
Sports, 34 U. Pjtt L. Rev, Mo ilSfftfi, 

tss L, Suujvan, supra note 3L at 2:29-33* 

100 The desired end can be achieved in a number of ways. For example* boycotting wholesal- 
ers may exclude from the wholesale level manufacturers or retailers seeking to integrate verti* 
cally. Or, a group such as brokers may seek to protect themselves from competition from non- 
group members by concerted ly ceasing to deal with them. Sometimes boycotters threaten one or 
more supr'iers or customers to stop dealing with the boycott target. Id. at JJO-JJ. 

101 379 US 341 (MOl 

202 id< at'm-m 

303 Id at :U7. 

203 Id at :J47, 

2a *See LSULLivAM^pm note 31 ot25tMH) 
301 Comment, supra note 1118. 

204 purpose should be difTerentiated from intent. A group's purpose is its ultimate goal, while 
its intent is its immediate goal. Thus, in a group of private citizens who agree to withdraw their 
patronage from those theatres which show X-rated movies* for example, their purpose would be 
to promote public morality and their intent would be to bring economic sanctions upon those 
owners who show X-rated movies. Id. a t tt57-7K 

307 At least as regaras the services of football players, there is no doubt that the teams are 
competitors. See MwfA American Soccer League. 505 F. Supp, 659 (S.D. N,Y, 1980l. Professor 
Coons observes that "in any cose involving businessmen acting with reference to their business* 
the Court will disregard any oddment of non-commercial purpose/" Coons* sttprc note 198. at 
727, 

"■See infra notes 241-43 and accompanying text* 
105 See infra notes 250-52 and accompanying text, 

310 See infra text accompanying note 2J4. 

311 In Radiant Burners v. Peoples Gas* Light and Coke Co.. 364 US. 656 0961), for example* 
the defendant operated a testing laboratory for gas appliances and relused to give its +t seal of 
approval" to an appliance found to be safe. Citing Klor's. the Supreme Court held that the 
denial of the seal fell within the per se rule. The Court found that competitors of plaintiff had 
influenced the association and caused it to withhold approval of plaintiffs burner by using tests 
aot based on objective standards, fd. at 659-6U 

311 593 R2d 1173 (D*C, Cir, 1978). affd in part, rev'd in part 593 F/2d 1173 \D£. Cir* 197S>* In 
this case* Smith challenged the legality of the N*F>L. player chart as it existed in 1*68, Basical- 
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ly> he claimed that hut for the draft ho would have negotiated u Cur more lucrative contract if 
ho could have negotiated with any of the N KL teams rather than only with the team who 
drafted htm. 

The Court found that the draft violated Section 1 of the Sherman Act holding that the draft 
had an anticompetitive impact on the market fur players services and that the draft s allegedly 
pro-competitive effect upon playing filed equality amoag teams did not encouriUfr competition in 
the economic sense. Id. at Uttj-Nll. 

a »*&t' Goldfarb v. Virginia Stale Bar. Ail US, 77^. 788-W* n. 17 lllfifn where the Court stated 
that: 

"The fact that a restraint operate* upon u pmfe&Hiua as di^tia^uished from a business in. of 
course* relevant in determining whether that particular restraint violates the Sherman Act. It 
would be unrealistic to view the practice of pn>fi>ssbns as interchangeable with other business 
activities, and automatically to apply to the profession's nntitrust concepts which originated ia 
other areas. The public Service aspect, and other features of the prulession. may require ihnt a 
particalar practice* which could properly be viewed as a violation of the Sherman Acl in an* 
other context* be treated differently * 

* '* In Xorth Amerieatt Sower Ungtw the court stated; 

"If member teams of a professional sports league compete with each other in an identifiable 
market*, $ I of the Sherman Act applies; the legality of restraints on such competition is judged 
by the rule of reason , Thus the single economic entity foils in the player contract restriction 
cases, where nil member teams compete with each other for players, and league restraint of that 
competition damages the players ► . . iibfi F.Supp. lift)* Ii77 tS,D. N.Y> IttSl)) affd in part, rer \l in 
part *>7tl F.2d 1241' (2d Cir, 11*82)/" 

2iJl National Soc'v of Professional Engineers v. United States. 4:i;> U S, liHH ilJWOl. 

= ,tf Id, at ttttf, 

5fW Id, at <i!lO. 

a,H /d. at liirJ. 

a,tf /</* at fl'Jl {quoting Chicago B4. of Trade v. United States* 42ii U S. at 2:iKi. 

***wa f Jd at ma. 

3il Id. at 1187. 
Ma Id, 0 t UWS. 
3J!S The Court stated that: 

"[Ulnder the Supreme Court's decision in Professional Erifunwrs. no draft can be jastified 
merely by showing that it is a relatively less anticompetitive means of attaining sundry benefits 
for the football industry and society. Rather* a player draft can survive scrutiny under the rule 
of reason only if it is demonstrated t0 have positive* economically pmeuttipetitive benefits that 
offset its anticompetitive effects, or. at the Least, if it is demonstrated to accomplish legitimate 
business purposes and to have a net anticompetitive effect that is insubstantial*' 

aa < See. e,#. Flood v. Kuhn. F.Supp. iftt, Sill n.2f> (S.D. N.Yj final decision. 31H F.Supp, 
271 iS,D. N Y. Ifl'Oi. eff'd. 44:t F,2d 2«4 (2d. Cir 11)7 U affd. 4\\1 U S* 238 1 1072 b Philadelphia 
World Hockey Club* Inc. v, Philadelphia Hockey Club* Inc.* :{5l F.Supp, 462 50:i-<J4 iE.D. Pa, 
1972). 

aa * Mackey v. National Football League, J07 F.Supp, lOOn ( d, Minn. 11*75)* affd in part, rer'd 
in part. a4Ii F.2d HOrt (Nth Cir. l*)7fii vert, denied 4;U U.S. t tf>77>: Robertsoa v. National Bas* 
ketball Ass'n* *M) F.Supp. Sti7 iS.D. NX HfrTn); Kapp w National Football League* F.Supp, 
7:t iN.D. Cal. mVaffdon other pro* nds. :m F.2d fi44 (*)th Cir. 107*1 c*rL denied W U S, 907 
<iy7yi. Denver Rockets v. AH-Pro Management. 325 F.Supp. 10-1U iCD, Cal, 11)71). 

32rt Smith v. Pro Football. Inc. 5*13 F.2d tl7;i ID*C. Cir,. 1U7H ^ Mackey v. National Football 
Leaffue. r>4:i F.2d titHi <*th Cir 107H) cert denied AM U.S. HOI U977); McCourt v. California 
Sports* Inc h MO F.2d l\m i<>th Cir. 1H7*H 

m Smith v. Pro Football* Inc.. Tm F.2d 117:1. 1171) n.22 (DC Cir. l*)7tfi, 

-*a:& U,S. OT. at 691 . 

12 * Sec atipra text accompanying note 1U2-Wt. 

- J °4i t i U.S. at a5&-3ti, 

2; »*}2.">F.Supp. 1041XC.D. Cal. 1!>7H. 

lAi A\Yv F.Supp. 1315 rD, Conn. 11*77), Although the Court did not specifically use the words per 
se in its opinion it i* clear that thi* approach was employed since on cases which were decided 
under the per se doctrine were cited bv the court. 

aa3 :i2"> F,Supp. at 1fl<tfi. 

***Id. 

UL 
3JT Id 

JJ3rt 4:m F.Supp. at 1:^22. 
2 **Id. 

^Mn Kapp. the court noted that the Justice Department acknowledged that professional 
sports teams needed some joint agreements to assure continued viabilityn and also that Congress 
had t through various actions^ recognized this need, *JiMJ RSupp, at 7y n.U. HO n,4 Sec also Mackey. 
■>i;t F 2d at filtt < 11*761 ccrL denial A*M U.S. S<H 'l!*77i. 

34 * Com m ent* Merschel Waikcr v* National Football league: A Hypothetical tjaivsttit Chattenfi* 
rnfi the Propriety of the National Football League's Four*or*Fiiv Year Rule Under the Sherman 
Act. 9 pepperdjse L. Rev. 60:*. 6;il itiJ82i. 

342 in Smith* the Court affirmed the district court's finding that there was no correlation be* 
tween the dra/t and maintaining competitive balance, F.2d at 1183. 

i4a Molinas v. National Basketball Assoc., 190 F.Sapp. 241, 244 <S.D. N.Y. Iflfili. 

341 S, Gallner. Pbo Sports: The Contract Game* tl!i74l. 
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u +* Most college couchw* reacted with anger when Walker turrit pro- US,A* Today, February 
24, 1983, at 3C. 
"■Typical badgols for ++ DJK ton** colleges: 

Seura big-tm budgets, }$?$-?? 

Schools; Jffi if othttiks 

Indiana $3,500,000 

Iowa 2,000,000 

Michigan 5.000.000 

Michigan State * 4,500,000 

Minnesota 3,400,000 

Ohio State 5,700,000 

Wisconsin 2,217,000 

Average 3,759,714 

C&mment. Title 1% ana * Intercollegiate Athletics: MEW Gets Serious About Equality in Sptirts? 
15 New Eng. 573, 551 U9Sl)> 

34* For example. Digger Phelps* Notre Dame basketball coach* stated that a number of col- 
leges across the country are paying a standard rate of $10*000 a year to outstanding players. 
Detroit Free Press* March 26. 198& at 2-D. 

" ? Waucukauski* TTfte Regulating of Academic Standards in Intercollegiate Athletics, 1082 
Ariz, St. L J. 

M « 41*9 F L Supp>at 1322, 

n» Fewer than eight players a year have turned professional since the N*B,A. rule was abol- 
ished in 1976. Klrkpatrick* supra note 4, at 36. 

"*The seriousness of the violence problem can best be analyzed through injury statistics. 
From 1069-1974, N.F,L. players suffered an estimated 5*110 injuries* A follow^study of serious 
sports injuries reported that serious football injuries in 1974 increased 25% over the previous 
season. During that year* a survey of N,F*L* team trainers revealed that injuries incerased to an 
estimated record l*638> That is, 12 injuries for every 10 Players. R. Harrow* Sports Violence, 
7-8(1980), 

Jlt In Neeld v, National Hockey League, a one-eyed player challenged a league rule prevent* 
ing him from competing in the League. The court found that the rule's primary purpose was the 
promotion of safety and that there was no anti -competitive purpose. 504 F.2d 1297 (9th Cir* 
1979k 

*" While this point was not expressly addressed in Linesman, if appears that the court, by 
implication* has rejected such an argument since it struck down the National Hockey League's 
20 year old rule allowing a 10 year old player to compete. 439 F£upp. 1315 ID* Conn. 1977). 

" 3 See supra note J98. 

2M National Football League* Constitution and By-Laws for the National Football 
League* Art. VIII jai4(A*. 
J5t L> $obel» Supra note 51* at 466 (1977), 

251 u 

a *' Alt.Pro 325 F,SuPP> 1040 (CD. Cal. 1971)* See also Cooney v. American Horse Shows Asso- 
ciation, 405 F,Supp> 424, 430 n*3 (S*D. NT. 1980). 
ls " AllPro, 325T.Supp* 1040 (C*D, Cal. 1&7H. 
* s */d. at 1066* 
Id. 

281 National Soc'y of Professional Engineers v* United States, 4*15 U,S, at 691 (quoting Chicago 
Bd. of Trade v, United States* 246 US. at 238), 
*" Smith, 593 F.Ed at 1183. 

2 " lit at 1179; AfocAey* 543 F.2d at 621; Kapp t 390 F5upp. at 70. 

Smith. 503F.2d at 1183. 
** 5 Jtf, at 1088. 
2 "/d at 1089* 

2 * 7 This contention was summarily dismissed in Linesman and All-Pro where the per se ap- 
proach was used. Linesman. 439 F*Supp. at 1322* All-Pro 325 F>Supp, at 1066* 
a * B Information Please Almanac* 35th ed., 1981, at 755* 

See supra note 4* at 36. 
* 7 °S*e supra note 246. 

1?t During the 1060s some stronger clubs drafted "red shirts" (college players who did not 
play in a particular year but who were eligible to play in the future)* By doing this, they could 
stockpile future players. Hearings on M.K 2355 and H.R. 6$k Before me Subcomm. on Monopo- 
lies and Commercial Law of the Mouse Comm. on the Judiciary. 94th Cong** 1st Sees. 51 (1975) 
(testimony of Pete Rozelle* Commissioner, National Football League*) 

2,2 Both because of injury and age* the average career of an N>F*L player is only 4.6 years. B. 
Harrow* supra note 250, at 9* 

213 In Linesman the court stated that the plaintiff hockey player would suffer irreparable 
injury if he were prevented from playing for even one year* 439 F*Supp., at 1319. 

J ™ See supra note 14 and accompanying text* 

"*593 F^dat 1185. 
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